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. MAKING THE CONSTITUTIGN SAFE FOR DEMOCRACY
- «  (Marbury vs Madison)

;By‘prertnlu“hrchep

In the closing .days of John Adams! administration the defeated and
desperate Feaé}alist Congress passed a new Judiéiary Act reducing the
number of the Supreme Court Justices from six to five, .and increasling
the number of distritt and Qircuit.judgsh;psu John -Adams immediately-
‘appointed members -of -his own partw to-the newly.created .positions. A%
this time John Marshall was Secretary of State.

The first Chief Justice of the §upremé Court was John Jay, appointed
by Washington in 1789, He was suécesded by Oliver Ellsworth in 1795, &mt
who resigned in November 1800." President Adams agaln offered the Chlef
Justiceship to Jay who declined because he said "the Court under a sysbem
so defeétive would never obtain energy, weight and digrity which were ese
sentlal &c." President Adams then without consulting hi;{, sent to the
Senate the name of John Marshall ds Chief Justice. He'wés almost im-
mediately confirmed, and accepted the appointment on Febryary 4th. 1801,
YTt T just T ode“worth™before-Thomas Jefferson was~inaugurated—as~President. =

These two men, Jeffersoh and Marshall, were party and political antagon-

ists; they were both Virginians; and between them there @xisted a consid-

erable degree of personal animoslitg. We wonder what wéere the thoughts
of each on the two occasiond on which Marshall as Chief Justice took theé
oath of Jefferson as Chief Executlve to uphold the Constitution,

Thus began the career of John Marshall as Chief Judtice of the Su.

‘prome Court. A carsep that was to extend for thirty-four years until his

death in 1835, and during which he as Chief Justice was to hand down that

romarkable line of decisiops which have made the (onstitution safe for
” demosTacY, &nd welded the“ s ¢MITEA™"30vsrelgd Wtates” Irto ' Natibh,

The enactment of the Alien and Seditioh Laws in 1798 had intensi-
f1ed the hostility of the Republicans led by Thomas Jefférson, and provoked
the claim put forth by the Kentucky gnd VNirginia Resolutions of which Jeff-
1erson and, Madison were supppsed to be cobauthobs. These resolutions were
tb the effect that interpretation of the National Constitution was lodged
with the gtfte.legislatufes. B
Thus}we have a glimpse of party politics in 1801, and witness the

.early emergence of the doctrizge of states! rights which was later to
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provoke the mighty conflick of 186T-65. ‘ :
The dominght gquestion of public discussion at this' time (1801) was

what power, if any, could declare Actsg of Congress unconstitutional.

Jefferson now sat in the. Presidential Chai?j‘his party was in control of

Congress. Congress had repealed thé Judiciary Act of 1801, &nd that

action wapwconstruad als® as a vote h@ainst the power of the Federal

Courts -ovér AntSwof”Congnassu:m*~dthaqrep3gl act alsd.restored the size .,lj

of the Supreéme Court to ibs. former number., .

. Among the last dcts of President Adams was the appointment of forty-

) two Justices of Peace for the District 'of” Columbia. The appointments were
édonfirmed by the-Senate,_And commiss}ons isgued and signed by the Presi-
‘dent and the then Secretary of State,'thn Maq;pail. However, the¥ had

+  not been delivered to the appointées when Jefferson was inaugurated. The

non-delivery was largely owlng to the carelessness of Seére%ary John Mar-
shall, and the fact that his ‘Clerk had beén appbintqd by Jefferson o
other duties,. Jefferson directed. the new Secf;tary of State, James

“'*Maaison*“to"de%tverwtwenwy-five~eﬁwthe Oommi88£0nﬂ*Mbﬂt~$OﬂWﬁthh01ddth9~-*7
other seventeen. Among thoge withheld was that of Willism Marbury. He
and three others ih like case applied to the Supreme Court for a writ of
mandamus c¢ompelling Madison to deliver the commissions. The positions
were of inaignifidant importance, and the .remaining thirteen appointees
appaﬁently did not consider the dppointmerits worth the expense of- 1iti-
gatlon, or élse they relied on what might be the dscision c'>ff the Court
in the Marbury suilt as belng als¢ applicable to them. '

Justice Marshall 'in December 1801 issued the usual rule to Madison
ordering him to show cause at the next term of Court why the writ of man-«

" dartus SHCHI ot be-Ewarded ~apatret=irimss —-Soor-thereaf ter~Congressvabols o
ished the June term of the Court, so that the matter could not come to a
hearing until February .1803,

The time was one of heated political controwery. All nen, ﬁedera}-
ists and Republicans, lawyers and laymen, fully expected the Court would
1ssue its wrif of mandamus against S%cretary Madison; that Madison would
refuse the writ, and the Court would be powerless to enflorce it, Threats
of impeachment were freely made if the writ was fssued. As statsd the

s}
dominant subject of public dlscu331on*was ag to, had authority to-declare
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Acts of Congress to be unconstitutiogals Jefferson and his followers
believed such authority rested in the state legislatures, end -ddnied that th
Federal Courts had such jurisdictiop, - vThe‘R;publicans, led by Jefferson,
did not heditate to attack the iﬁiegrityfofﬂthq judiciary throughout the
country. , The unaninous opifiion -of the*@oﬂrt?agronéunced by Chief Justice
Marshall, Its scope and ultimate effec:t was entirely unexpected by all,

In his opinion E&fg?ﬁ}%“;%;Fﬂgﬁit§he would follow points of counsel
in the order in which they had béen rdlsad.

I, Did the appiicants have a r¥ight to thelr commissions? Yes, they
had been appointed by the President, confirmed by the Senate, and the com-
missions signed by the Presidéﬁq and the Secretary of State..

2. Has the Court authority to lissus a writ of ﬁandamus agaiﬁst Méd-
ison, the new Secretary of State? Yes, under the statubte, the Court
could issue 1ts mandamys. There was nothing in the exalted position of, the
Secretary of State that exempts ‘him from being compelled %Yo obey the¢judg;

3

menta of law.

-

— ..But, "if this CGourt 1s Mot authorized to: issue its writ: of mandamus
. . ;

wmﬂwwww%wwmaﬁpm Rl ™~ I

against Madisoh, it mhst be because” the law 1is unconstituti@nal, and-

therefore absdlutely incapable of conférring the ahthority®. The Chief
Justice then boldly held that Section thirteen of the Judisiary Act of
1789, was "not warrgnted by the Constitution".

The sélienﬁ points of the opinion are as follows: '

"In ‘the United, States thé powers of the legislature are defihed and
limited; and that those limits may not be forgotteh or mistaken, ‘the Con-
stitution is written. To what purppse are powers limited, and to what
purpose is that linitation .committed in writing, if these limits may, at

e ONVF, £AME, . DO DaSsEd by those intended to be restrained? The distinction

g e id o n-r\-unmmq.!m,- - . o

between a government with limited and unlimlted powsrs is abolished, if

those limits dd not. confine the persons on which they are imposed, and
1f acts limited and acts allowed are of equal obligation. It is & prop-
osition too plain to be centested that the Constitution controls any leg-
islative act repugnant to it; or, that the legislature fiay alter the. Coh-
stitution by an ordinary adt.

If then, an act of the }egisia%ure, repugnant to the Constitutlon, 1s

vold, does it, notwithstanding Its ipvalidity, bind the courts, .and oblige



r“"-.-. g

4

them to give it effect? Or, in other words, though It be .not law,
does 1% constitube a rule as operative as if 1t was a law? This would
be to overthrow in fact, what was eStablisheh in theory; and would seem, at
first view, an absurblty to gross to be insisted upon. . . . .

It 1s emphatically the province and the duty of the judicial depart-
ment to. say what the law is. Those who apply- the ruls to particular
cased, mudt -of- nece sty Bipound dhd. IHitérpret the -rulee If two laws
qonflicéfwith-each other, the .courts musﬁ.decide on the operation of each,
So If a law be ih oppolstion to the Constitution; if both the law and the
Constitution apply to a particular case, sé that the coubt mjst @tther de-
cide Ehat case conformably to the law, disregarding theé-Constitution, or
gonformably ‘to the Constitution. disrégarding the law, the court rust de=-
termine which of these conflisting rules govérns ‘the case, This 1s of
the very essence of judilcial duty. E

However, there are those who maintaiﬁ tpat coursts must close their

_ eyes on the Constitution, and see only the law. N . . This dostrine

&

wonld sypxanhhbhgﬁxgry,ﬂpugdaﬁion~oﬁwallﬂwnittenféﬂhstituﬁidﬁS%-mﬁit'wotidﬁﬁ:
declare that an act, which according to the principles anéltheory of our
gowernmént is entirely void, is yet, in practic%, completely obligatory.

It would declare that 1f the legislature should do what is expressly for-
bidden, such dct, nptwithstanding the express prohibition, is in rédlity

effectuals #
. b . . . . . . .. *
"It 1s not entirély uiworthy of observation, that in declaring what
shall be the supreme law of thHe land, the Constltution itself is firgt

mentioned; and not the laws of the United Stmtes generally, but those only:

O b s hieR A bemade-impursuance—of-the~dons titutd omy=havethet—ranlky ~—~ =~ -

Téus the particular phraseology of the Constitution of the United
‘States confiims and sirengthens the principle, supposed to be essentlal
to all written conétitntidﬁs; that a Yaw repugnant to the Constitution
‘48 'void, and that courts as well as other departments aré bound bgjthat’
instrument,”

The action df'Mgrbuny‘v;rsus Madison was therefore dismissed, but
Marshall had seized the opportunity to assert the authdrity of the Su-

premé Court to annul .Acts of Corgreds found to be unconstitutionals and

»
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at the same time tHe supqémad?/pf“written conétitutioﬂé aver legislative
acts was firmly established, E ‘

It was nany years before a case Involving the ¢onstitutionality of
ah Act of Congress was agsin brought before the Court.

‘Other cases decided by the Supreme Court while Marshall was Shief

Justice asserting the supremacy of the Constifﬁ%iona a8 well as the su-

-

premacy of ‘fhe NatlOnalmﬁeveqnéepbzﬁmag@wkmuk;“FM“ﬁ .
Fletcher ws Peck, denying the power of the State 'of Georgia to

o

invalidate a contract.

McGulloch vs Mafylané,-aegyingﬁthq'power of the State ¢f Maryland
to bax the branch of tﬁé United States Bank located at Baltimore.

Gibbons vs Ogden, denying the pdéwer of the State of New Yor¥ to give
any, exclusive franchise for thé operation of s?eamboats on the waters of
fﬁe state,

Cohens vs Virginia, asserting that for the purpeses of the Constitution
the United States "form a single natlon"; &nd that the National Government
mayaflegitima;plgwggnpggg. all indiv%gggig or governmentf within the Améri-

WE Wy A e g Pin ™ ST e e iy ceany e

can tersitory. " -
Writing in the "Federalist" before the adoption of the Constitution,
Alendpder Hamilton sald "The inerpretation of the laws 1s the proper and

peculiar province of the courts. A constitution is in fact, and must be

-

regarded by the judges, as’' a fundamental law. It therefore belongs to

them to dscertain its meaning,. as wéll as the meaniné of'any,particﬁlar
act proceeding from the legislative body. | If there should happen. to be
an irreconcilable variance between the two, . . the Constitution ought

to be preferred to the statute, the intention of the people to the intent-

- s A1 5 "
TSrrof~thetr—agenlse. _
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In 1830 and 1831 .Alexis de Tocqueville,:the French statesm&n,‘yisited
the United States for the purpose of gtudying at first hand the working of
our Constitution after .about £ifty years of dur experience under it. In
1836 there appéared the first volums -of his great work entitled "Democracy
in America"™.  Of the Supreme Court he sald 4n part "The Peace, thé pros-
perity, and the very existenge of the Uniom, are vested in the hands of the
sev;n Federal Judges. Without them the Conspitution would be a dead let-

ter; the Executlve appeals to them for aaslstance agalnst the encroachments

&
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of the legislative power; the Legiglature demands thelr protection egainss.
the assaults of the. Executive--thaghdefend the Union from the disobedience.
of the states- the States from the ngggerated ‘¢laims of the Union, the
publlc Interest against private intdfests, and the conservative spirit of
stabllity against the ficklenéss of the demodrady,”

May’ we not hopa that.thﬁ ﬁupreme Court will continue to be a bulwark

>~ F3

against, usﬁrpation of power by the Executive, by‘Congress, by the States,

or by individuals or by corporations,

e me we, G O TR e T, T TR S i I L S ——— Ter - -
L i i v m———,
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