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nIf a man does not keep pace with
his companions, perhaps it is
because he hears a different
drummer. Let him step to the
music which he hears, however
measured or far away.n

--Henry David Thoreau

"Render, therefore, unto Caesar
the things which are Caesar's;
and unto God, the things which
are God's.”

--Matthew 22:21

"The principle of separation of
church and state was not put
into our Constitution because
of any hostility to religion.
11 is the re because of a deep
conviction that religious
beliefs like other ideas, can
best flourish under a system in
which government does not
interfere either by supporting
or discouraging any particular
belief.0

Justice William 0. Douglas
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INTRODUCTION

On March 10, 1984, the West Virginia Legislature

adopted a proposed state constitutional amendment,

designated as Committee Substitute for Senate Joint

Resolution 1 (SJR 1), which required the following:

Public schools shall provide a designated brief
time at the beginning of each school day for any
student desiring to exercise their right to per­
sonal and private contemplation, meditation or
prayer. No student of a public school may be
denied the right to personal and private
contemplation, meditation or prayer nor shall any
student be required or encouraged to engage in any
given contemplation, meditation or prayer as a part
of the school curriculum.

On November 6, 1984 the voters of the state ratified

the amendment. In December of that year, the election

results having been certified by the Secretary of State, the

proposal was adopted as Section 15-A of the state

constitution.

The First Amendment requires that "Congress shall make

no law respecting an establishment of re 11gion or

prohibiting the free exercise thereof ・・・ ・” The Supreme

Court has determined that the re li gio us restrictions of the

First Amendment must be adhered to by the states】 due to the

requi rement i n the Fourteenth that no .・・ State (shall)

deprive any person of life, liberty, or property, without

due proc ess of law .・・It is the contention of this
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thesis that West Virginia1s "Voluntary Comtemplation, Med­

itation or Prayer in School Amendment11 and other moment of

silence statutes of a similar nature are a breach in the

'*wall of separation between church and state.n

The first chapter will present the major decisions of

the United States Supreme Court in defining "religion” in

the public school classroom. In McCollum v, Board of
o

Education the Court invalidated a nreleased timen program

in Illinois in which religious instructors entered the

public schools to conduct religious training. In Engel v.

Vitale^ the high court banned state-composed prayer from the

public classroom. School District of Abington Township v・

4
Schempp and Murray v, Ciwlett invalidated state require­

ments that Bible reading and recitation of the Lord1s Prayer

be included as a part of the opening exercises in each

classroom. From these decisions a standard has been gleaned

by the Court for the adjudication of establishment clause

inquiries. This standa rd is gene rally referred to as the

Lemon Test. It consists of three requirements. ”[T]o pass

muster under the Establishment Clause the law in question,

first, must reflect a clearly secular legislative purpose,

second, must have a primary effect that neither advances nor

inhibits religion, and third, must avoid excessive govern­

ment entanglement with religion.The purpose of Chapter

One is to present the extensive background information

necessary for an understanding of the establishment clause

issue as it relates to religious excercises in public 

schools ・
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In the second chapter I wi11 note various criticisms of

the Court * s actions in the aforementioned adjudication by

political officers, the public, the press, religious

leaders, and legal scholars. The vast majority of the

criticism was opposed to the decisions, however the Court

found support from the legal community. The response of

Congress to these criticisms and the Court!s rulings came in

two forms — attempts to overturn or disregard the decisions

by constitutional amendment and limitation on judicial

review. The constitutional appropriateness of these

attempts wi11 also be discussed. The states have responded

to the criticisms of the Court and its rulings by various

attempts to conduct religious exercises in their public

schools other than those spec!fically terminated by the

courts. All of these attempts, save one, 6 have been

invalidated by litigation. Moment of silenee statutes have

been adopted by many states as a compromise between those

who favor religious exercises in the classroom and the

constitutional prohibition against it. Generally speaking,

such statutes require public schools to set aside a brief

time during morning exercises in which a student may

silently ncontemplate,n "meditate,” n reflect,n ^introspect,n

or npray.n

In the third chapter I will discuss the constitutional

validity of such silent moments. In doing so the relevant

adjudicataion of the issue wi11 be presented. From this 

adjudication several criteria under each prong of the Lemon
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Test may be gleaned in order to formulate a definition of

that test. Next, I will examine and present a definition of

the Lemon Test by which one may determine if an act--in

particular, moment of silenee statutes,fall under its

prohibitions . Specifically, I will evaluate West Virginia1s

moment of silence amendment according to the three prongs of

the Lemon Test. My conclusion is that the West Virginia

amendment is an unconstitutional breach of the Establishment

Clause of the First Amendment.



NOTES.

】See Caetwell v, Covnectinut, 310 U.S. 296 (1940).

2333 U.S. 20 3 (1948).

3 370 U.S. 421 (1962).

4374 U.S. 20 3 (1963)・

Scg.mittee For Public Education v.、Nyquist, 413 U.S.
756 (1

^See Gaines v ・ Anderson, 421 F・ Supp. 337 (1976), in
which a Massachusetts moment of silence statute was upheld.



CHAPTER ONE

工ntroduction

Prior to the ratification of the Fourteenth Amendment

it had been established by judicial decree that the Bill of

Rights did not apply to the states. This first occurred in

Barron v ・ Baltimcrel (1833) and was later applied to

religious freedom in Permoli v・ First Municipality No. I?

(1845), in which Justice Catron noted:

The Constitution makes no provision for protecting
the citizen of the respective states in their reli­
gious liberties; this is left to the state
constitutions and laws; nor is there any
inhibitions Imposed by the Const it ution of the
United States in this respect on the states.

After the ratification of the Fourteenth Amendment the

Supreme Court began to apply selected areas of the Bill of

Rights to the states. There have been some who have argued

that those who enacted the Fourteenth Amendment did not

intend for it to incorporate the Bill of Rights to the

states,but the Supreme Court has rejected such arguments.

The first important judicial move in applying the Bill

of Rights to the states came in Allgeyer1 v. Louisiana5

(1897), in which the Court noted that "liberty is deemed to

embrace the right of the citizen to be free in the enjoyment

of all of his faculties.n This was the first move towards

defining and expanding the term n liberty'1 to include

economic rights in the Fourteenth Amendment.
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The Court further broadened this, phrase ±n Meyer* v.

Nebraska^ (1923), when the court recognized that liberty

included:

Not merely freedom from bodily restraint but also
the right of the individual to contract, to engage
in any of the common occupations of life, to
acquire useful knowledge, to marry, establish a
home and bring up children, to worship God
according to the dictates oF his own conscience and
generally t。 enjoy those privileges long recognized
at common law as essential t。 the orderly pupsuite
of happiness by free men .~:~~\~(emphasis added)^

Later decisions incorporated First Amendment liberties

to the states via the Fourteenth Amendment. For example,

Gitlow v, New York。 (1925) recognized that freedom of press

and speech are binding on the states by virtue of the

Fourteenth AmendmentT s " due process'1 clause.】。 Palk。v.

Connecticut" (1937) inferred that the religious guarantees

of the First Amendment could be binding on the states

through the Fourteenth Amendment. The Court noted that

while the ndue process” clause did not incorporate all of

the Bill of Rights, it did incorporate all those rights
12necessary for "ordered liberty.n Tn Cantwell v・

Ccrmecticut" (1940) the Court specifically stated such when

Justice Roberts speaking for the majority said: "The First

Amendment declares that Congress shall make no law

respecting an establishment of religion or prohibiting the

free exercise thereof. The Fourteenth Amendment has

rendered the legislatures of the states as incompe tent as

Congress to enact such laws.
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In 1947 9 the case of Everson v・ Board of Education'5

focused attention upon the establishment clause. The Court

found in favor of the state1 s power to reimburse the parents

of parochial school children for bus transportation; yet it

recognized that the establishment clause was binding on the

states. This recognition laid the foundation for further

adjudication revolving around the establishment clause. It

would be but a year before the Court would have to de termine

the constitutionality of religious teaching within the

public school classroom. Fifteen years later the Court

would have to determine the const it utionality of holding

state-composed prayer within the classroom, and a year la ter

the constitutionality of Bible-reading and the recitation of

the Lord's Prayer. In this chapter I will discuss the

relevant adjudication to determine the Court1s definit ion of

nreligionn in the public classroom setting.

McColluni v ・ Board of Education^

The Champaign Counci 1 on Religious Education was

ereated in 1940 by members of the Catholic, Jewish, and

certain Protestant faiths. They requested and secured

permission of the Board of Education to offer religious

teaching during public school time for children in the

fourth through ninth grades. The council provided the

religious instructors without public compensation, but said

instructors we re retained under the authority of the school

s upe r in tender) t. Pupi Is who did not wish to take part were 
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required to continue their secular studies. At the

beginning of the year parents would fi 11 out request cards.

if they wished for their children to attend the religious

training. This training was conducted once each week for a

thirty-minute period in the younger grades and forty-five

minutes in the upper grades. Attendance records we re kept

in these classes and turned over to the pupils public school

teachers ・"

Vashti McCollum filed suit requesting a writ of
1 o

mandamus*1 ° against the Champaign County, Illinois Board of

Education to enjoin the board's policy by which the

religious instructors we re entering the public schools and

conducting religious training during public school hours.

Ms. McCollum alledged that the board's pollcy was a

violation of the establishment clause of the First Amendment

and applicable to the states via the Fourteenth Amendment.1

The majority opinion was issued by Justice Black. He

argued that the holding of religious instruction on public

school grounds was clearly a violation of the establishment

clause. Public property, he argued, was being used for

religious training. Moreover, the cooperation which existed

between school officials and the Champaign Council on

Religious Education clearly advanced religion.

The ban on such activities was absolute. The Court

stated the following:

Neither a state nor the Federal Government can set
up a church. Neither can pass laws which aid one
religion, aid all religions or prefer one religion
over another. Neither can force or influence a 
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person to go to or to remain away from cnurch
against his will or force him to profess a belief
or disbelief in any religion. No person can be
punished for entertaining or professing religious
beli efs or dis bell ef, or church attendance or non-
attendance. No tax in any amount, large or small,
can be levied to support any religious activities
or institutions, whatever form they may adopt to
teach or practice religion. Neither a state nor
the Fede ral Gove rnmen t can, openly or secretly,
participate in the affairs of any religious
organizations or groups and vice ve—sa. In the
words of Jefferson, the clause against establisn-
hment of religion by law was in tend ed to e rect a
Hwa 11 of separation between church and state.”
Everson v, Board of Education, 330 U.S. 1, 15-16 -2

The First Amendment, according to Black, demanded com­

plete separation. It prohibited government sup port of reli­

gion gene rally; not me rely the preference of one religion

over another. Further, this separation was extended to the

states and bi nding upon them by virtue of the Fourteen th

Amendment. Black argued that the ruling does no t show hos-

tility towards religion. Such hostility would have violated

our national tradition that each citizen be allowed to

follow the dictates of his own conscience.

Justice Frankfurter offered a concurring opinion which

was joined by Justices Jackson, Rutledge, and Burton. While

concurring fully in the majority decis ion Frankfurter felt

that prior to deciding that the cause violated the "wall of

se parationn it was first necessary to cite relevant history

of both education in Ame rica and in what manner n released

time" fit into that history. He no ted that education in the

Old World was largely run by the Church. As people

emigrated to the New World, he asserted, that they brought

this church-education concept with them. He further no ted 
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that as the population of the country grew and society

advanced technologically, the need for a public school

system became more apparent and the move towards popular

education gained momentum. In the beginning the call for

popular education meant state-support of religious schools

according to Frankfurter, but with the growth of the common

school the state-support of religious schools was

practically nonexistant ・

With regard to separation of Church and State,

Frankfurter argued that the Fourteenth Amendment was not

forced upon the states, but rather adopted as a principie of

separation which had become commonplace throughout the

nation. By 1875 the movement for separation of public

support and religious education was so complete that

President Grant called for a constitutional amendment

spec!fically prohibiting public support for religious

education.

Religious leaders attempted to hold religious education

after school and on weekends, but these attempts failed

because the children pref erred to take the time to play,

according to Frankfurter. The ref ore, he believed that if

the children were to receive religious training, it had been

apparent to religious leaders that it would be necessary to

conduct such training during secular school time.

The movement towards a n released time11 program had been

initiated by Dr. George U. Wenner in 1905. His proposal had 

been based on the program operated in France in which pupiIs 
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were released from public schools to attend religious

classes to be held on church property. It had been 1914,

Frankfurter noted, before the first nreleased time” program

had been adopted in Gary, Indiana. By 1947 such programs

we re being conducted in nearly 2,200 municipalities. As

each of these programs we re conducted in di ffe rent manners,

the only question for the Court to decide, according to

F rankf urter, was whether the program as ope rated in

Champaign, Illinois, violated the establishment clause. In

th is case, he stated, nthe momentum of the whole school

atmosphere and school planning is . . . behind religious

instruction . . . in order to secure for the religious

instruction such momentum and planning. To speak of

released time as being only one half or three quarters of an

hour is to draw a thread from a fabric.,f •

In Champaign the religious training was a strong com­

ponent of the school system. Therefore, it provided strong

influences upon.pupils in favor of the special interests of

certain religious groups. Such excessive entanglement

between government and religion was clearly a violation of

the establishment clause in his view. As Frankfurter

remarked, HIf nowhere else, in the relation between Church

and State, 1 good fences make good neighbors.顷迎

Justice Jackson also presented a concurring opinion in

which he agreed to the opinion of Justice Frankfurter and

the result of the majority opinion, but with a reservation.

He questioned the jurisdiction of the Court to decide the 
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matter. According to his arguments n [a] Federal Court may

interfere with local school authorities only when they

invade either a personal liberty or a property right

protected by the F ede ral Constitution.n Gene rally this

occurs under two circumstances. First when an individual is

required to participate in a religious activity in

opposition to his conscience and second when a taxpayer is

forced to support through taxation a religious activity.

Neither, according to Jackson, was a factor in this case.2"

Justice Reed dissented from the majority on the grounds

that the interpretation of the meaning of the First

Amendment by the majority was in error. He argued that the

confines of the establishment clause was not as broad as the

Court had i ndicated. He noted that naidn as in unconstitu-

t ional support for religion should be defined 11 as a purpose­

ful assistance to the church itself or to some religious

group or organization doing religious work of such a

character that it may fairly be said to be performing

ecclesiastical functions.n Reed believed that the aid

provided by the school system in Champaign did not fall

under this definition. Government, he asserted, was

involved with religion in many ways such as providing a

chaplain for each house of Congress and paying for veterans

to attend theological serainaries. The refore Reed argued

that the use of school property for religious education of a

voluntary nature was surely not the establishment of a
、・• 25religion.
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Four years later the Court delineated between nreleased

time11 programs in upholding such a program in the New York

City schools. In a majority opinion penned by Justice

Douglas the Court noted in Zorach v, Clauson'G that the

school system had made no attempt to coerce students to go

to religious training nor was such training held on school

property. Additionally, no public funds we re expended for

the training. For these reasons the program as operated in

New York City did no t violate the establishment clause.

In delineating between this decision and the McCoeium case

Douglas noted:

We follow the McCoHuni case. But we cannot expand
it to cover the present  ased time program
unless separation of Church and State means that
public institutions can make no adjustments of
their schedules to accommodate the religious needs
of th e people. We cannot read in to the Bil 1 of
Rights such a philosophy of hostility to re­
ligion.

Justices Black and Jackson offered separate dissenting

opinions in which they argued that the only real diffe pence

between the program in Champaign and the program in New York

City was that in New York City the training had not been

held on public school property. That in itself, they ad-

vanced , would not make the program constitutional. Thus,

the dec is ion should have been reversed in their judg­

ment. Justic e Frankfurter offe red an additional dis­

senting opinion in which he concurred with Just ice Jackson

a nd Further* argued that the appellants should have been

afforded the opportunity to provide evidenee of coer­

cion. The lower courts had ruled such evidence irrelevant 



to an establishment clause question. He belleved that such

evidence was legitimate and that if such evidenc e we re 
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offered it might have changed the mind of the majority. 3°

Engel v ・ Vita】e31

The Boa rd of Regents of New York in 19 51 suggested that 

each school instructional day should begin with the recita­

Christian Century suggested that the proposal would make 

such as the American Civi1 Liberties Union, the United

Parents Association, the Synagogue Council of America, the

New York Teachers Guild, the Citizens Union, the New York

The school districts we re not required to adopt the 

proposal and, in fact, the New York City Board of Education 

prayer perfunctory. Peekskill, New York, Lutheran leaders 

adopted the proposal was made. However, at most the number 

we re the New Hyde Park schools. Several parents objected

Almighty God, we acknowledge our dependence upon
Thee, and we beg Thy blessings upon our
pa rents, our teacher s and our coun try.

The Regent1s proposal created great controversy. The

Boa rd of Rabbis, and the American Jewish Congress. On the 

called the prayer 11 an abomination and a blasphemy” as it did 

not acknowledge Christ. Other groups also voiced opposition 

may have been ten percent. Among those adopting the prayer 

tion of a reverent non-denominational prayer. Specifically.:

other hand, John F. Brosnan, a Regent, said that "the only

criticism came from those who do not believe in God・”33

refused. No actual count of how many school districts 
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and brought suit . The state courts on all levels ruled

against the parents .3" The State Supreme Court utilized

four rationales for upholding the Regent's Prayer. They

contended that the purpose of the First Amendment was to

prevent state preference of one religion to another. Thus

as the prayer was non-denominational it was within those

requirements. The prayer was not compulsory, thus their

rights we re no t violated. While the Fourteenth Amendment * s

"due process11 clause does extend application of the First

Amendment to the states, the act of prayer in schools has

been long

fact that the practice had successfully been held without

obj ection for a long period was enough to withstand due

and not in keeping with the intent of

In the years prior to and during the adjudication of

this issue the re had been a numbe r of i ncidents whe re reli­

gious prac tices in the public schools

child ren raised obj ections to the recitationexample, Jewish

New Jersey which questioned the constitutional validity of

en masse of the

in the court1s view, have been an act

proc ess objections. Finally, to outlaw th e practic e would,

standing. There fore, according to the court, the

hostile upon reli gion

the Framers.^5

Lord * s Prayer in New York City. This reci­

we re questioned . For

tation was discontinued without pro test, although no ruling

was given prohibiting it.36 a taxpayers suit was brought in

Old Testament readings and recitation of the Lord's Prayer

i n that state * s public schools.Th e plain tif fs argued 
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that the state statute clearly violated the First Amendment

as applied to the state through the Fourteenth Amendment.

The charges were unpersuasive to the state supreme

court.38 Moreover, the New Jersey Supreme Court without

dissent halted the distribution of Gideon Bibles by the

Rutherford Board of Education. 39 Although the distribution

was done after school hours without fanfare and with

pa rental approval, the court found it discrimi natory to the

Catholic and Jewish faiths. The Supreme Court of New Jersey

argued that, nthe state, or any instrumentality thereof

cannot, under any circumstances, show a preference for one

religion over another.”"。 Despite this unanimous ruling,

and the refusal of the Supreme Court of the United States to

reconsider the case, the Gideons we re not deterred and
, hicontinued the distribution in other areas.

With such events occurring on a widespread basis it is

hardly surprising that eventually the Supreme Court of the

United States would have to make a decision on religious

exercises in the public schools. The Court agreed to hear

the case which had been raised in the New Hyde Park district

of New York.

The majority opinion was offered by Justice Black in

which he argued that the state-composed prayer utilized as a

part of a public school program violated the First Amendment

despite the fact that the prayer was Hdenomi nationally

neutral11 or that participation was voluntary. Prayer, ac­

cording to Black, is the quentissential religious activity.
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He beli eved that the purpose of the First Amend men t was at

the very least to prevent the state from determining what

prayers one should offer. He asserted that it is simply nno

part of the business of government to compose official pray­

ers for any group of the American people to recite ・・・・”

Additionally, he remarked, the gove rnmen t should in no way

use it s vast power to ncontrol, support, or influence” the

types of prayer one might choose. Such a ban on this type

of government activity did apply to the states by virtue of

the Fourteenth Amendment.

Black, recognized that the religion clauses in the First

Amendment do seem to overlap at times." However, he found

a means to distinguish them. The establishment clause does

not require the presence of compulsion, whe reas the f ree

exercis e clause does require such compulsion. He fur then

opined, 11 [ t] his is not to say, of course, that laws

officially prescribing a particular form of religious

worship do not involve coercion of such individuals. When

th e powe r, prestige a nd fi nancial support of go vernmen t is

placed behind a particular religious belief, the indirect

coereive pressure upon religious minorities to conform to

th e prevailing officially approved religion is plain.n

The very foundation of the separation of Church and

State was, according to Black, the belief that a union of

religion and state would disgrace religion and ruin govern-

ment. Whe re establish ed religion existed, persecution 

tend ed to follow. Just ice Black supported his position by 
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noting the tremend ous problems in England af te r the Book of

Comm。。Prayer had been adopted. Shortly after the book:1 s

adoption the Act of Uniformity was enacted. This statute

forced all citizens of England to take part in the pre­

scribed service. It became a criminal act not to do so.

Furthermore, it was illegal to take part in any other form

of religious activity. Our founders we re well aware of

t his, Black asserted, when forming our Const itution.

While it had been true that the Regent1s Prayer did no t

establish one religion as dominant over another, it was

nevertheless a First Amendment violation in Black1s

judgment. Finally, while many argued that a gene ral prayer

was an insignifi cant encroachment, even the smallest

encroachment was still a violation beeause the First

Amendment is absolute, according to Black. In the words of

James Madison:

It is proper to take alarm at the first experimen t
on our liberties ・.・ Who does not see that the
same authority which can establish Christianity, in
exclusion of al1 other religions, may establish
with the same ease any particular sect of
Christians, in exclusion of all other Sects? That
the same authority which can force a citizen to
con tribute three penc e only of his property f or the
support of any one establishment, may force him to
conform to apy other establishment in all cases
what soever?^0

A concurring opinion was offered by Just ice Douglas.

The issue according to him was nwhether the Government can

constitutionally finance a religious exercise."叩 if a

public employee utilizes public time to lead a religious

activity prescribed by government in a public facility, such 
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Douglas aligned himself with a dissent by Justice Rutledge 

in the Everson case:

Justice Stewart offe red a strong dissent in which he

argued that the prayer did not violate the establishment 

stated that nto deny the wish of these school 

children to join in reciting this prayer is to deny them the 

of sharing in the spiritual heritage of our

He noted that there we re professions of fait h by 

establish a religion, nor did the Regent! s Prayer in his

ju d gm ent ・ He remarked, "What each has done has been to 

follow the deeply entrenched and highly cherished spiritual 

of our Nation--traditions which come down to us traditions

who almost two hundred years ago avowed their from those

1 firm reliance on the Protection of Divine Providence' when 

the church and religion
upon that freedom.

our Presidents of belief in a divine being. Further, two 

clause. He

an act was surely a violation of the establishment clause.

opportunity

Nation.n 5°

The reasons underlying the Amendmentr s pollcy have
not vanished with time or diminished in force. Now
as when it was adopted the price of re 11gious free-
dom is double. It is that
shall live both within and
There cannot be freedom of religion, safeguarded by
the state, and interven lion by the church or it1 s
agencies in the state's domain or dependency on its
largesse. The great condition of religious liberty
is that it be maintained free from sustenanee. as
also from other interferences, by the state.

branches of government convene with prayers, both the

Congress and the Supreme Court/】 These activities did not 

tney proclaimed the freedom and independence of this brave 

new world.H^2
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It is hardly surprising that the Court soon declared

the practice of Bible reading and the recitation of tne

Lord * s Prayer to be violation of the estabiishmen t clause.

The Scheinpp and Murray cases we re heard together on February

27-28, 1963. The decis ion of the Court was announced on

June 27, 1963-54

The question before the Court in the Schempp case was

whether a Pennsylvania state statute requiring Bible reading

in the public schools was constitutional. It read, nAt

least ten verses from tne Holy Bible shall be read, without

commen t, at the opening of each public school on each school

day. Any child shall be excused from such Bible reading, or

attending such Bible reading, upon the written request of

his parent or guardian. K55

The Musay case was similar to Schempp in certain

important ways. A rule of the Board of School Commissioners

of Baltimore City read that the public schools "shall be

opened by the reading, without comment, of a chapter in the

Holy Bible and/or the use of the Lord's Prayer .・ ・ ・ Any

child shall be excused from participating in the opening

exercises or from attending the opening exercises upon

written request of his parent or guardian.” As in the first

case, the question before the bar was whether this rule vio­

lated the establishment clause of the First Amendment by

virtue of the Fourteenth Amendment.%
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The majority opinion was delivered by Justice Clark.

He argued that the practices in the public school systems

under question violated the establishment clause of the

First Amendment and we re applicable to the states via the

Fourteenth Amendment.^7 The guarantee of "liberty” in the

Fourteenth Amendment certainly embodied religious liberty,

according to Clark. He believed that "liberty" under the

Fourteenth Amendment incorporated all of the rights

explicitly granted by the First Amendment.^8

The Court had, according to Clark, rej ected all argu­

ments to the effect that the First Amendment only required

the government not give preference to one religion over

another. The establishment clause forbade government

support of religion; the free exercise clause allowed each

to worship freely according to his own personal beliefs.

Clark admitted that at times the two clauses could

overlap.59 While such overlap may occur, according to

Clark, they represent two separate guarantees against

encroachments upon freedom of religion. In order for the

free exercise clause to be violated coercion must exist,

however such coercion is not necessary to violate the

establishment clause ・ 6°

Clark observed that the Court had dealt with estab­

lishment clause questions on eight separate occasions in the

twen ty years preceeding the case under discuss ion. With

only one Justice taking exception the Court had held that 

the clause removes "all legislative power respecting 



23

religious belief or the expression thereof.” He asserted

that for a legislative act to withstand establishment clause

questioning, its legislative intent would have to be secular

in nature, and the principle effect could neither inhibit

nor advance religion.While the morning programs operated

in the public school systems in question may have held some

secular purposes, such as the inculcation of proper morals,

the very nature of the Bible and the Lord's P rayer we re

religious in Clark1s view. Therefore, he reasoned that

allowing pupils to remove themselves from the classroom did

not prevent raising questions of constitutionality under the

establishment clause. Further, he asserted, arguments that

this was only a minor encroachment should be rejected; for

even the most insigni ficant encroachment was still a

violation.62

Clark argued that the ruling did not mandate a

n religion of secularism” as some had advanced, but me rely

maintained the wall of separation.n Further, the Court

noted the following:

...it might well be said that one! s education is
not complete without a study of compa native
religion or the history of religion and its
relationship to the advancement of civilization.
It certainly may be said that the Bible is worthy
of study for its literary and historic qualities.
Nothing we have said here indicates that such study
of the Bible or of religion, when presented
objectively as part of a secular program of
education, may not be effected consistently with
the First Amendment・

Fi nally, he argued, the government was required to 

remain neutral towards all religions. Such neutrality did 
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activity, even if that activity was supported by the 
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majority. He beli eved this to be true even if the act, in 

his words, "collides with the majorityrs right to free

exercise of religion.

A brief concurring opinion was offered by Just ice

Douglas. He argued that the act was violative of the First

Amendment for two distinct reasons. First, the practice was

a religious act sponsored by the state which prinia facie was

a violation. Second, by utilizing state funds and facili­

ties ,the state was in effect financing religion. He 

asserted that the state was forbidden from providing finan­

cial support for a religious exercise regardless of how

insignificant such support might be. Douglas argued that

n.・ ・ the First Amendment does not say that some f orms of

establishment are allowed, .・・・ What may be done

directly may not be done indirectly lest the Establishment
65Clause become a mockery.n

In a lengthy concurring opinion Just ice Brennan ex­

pounded upon his views . He no ted that " [ t ] he Const it ut ion

enjoins those involvements of religious with secular

institutions which (a) serve the essentially religious

institutions; (b) employ the organs of government for

essentially religious purposes; or (c) use essentially

religious means to serve governmental ends where secular

means would suffice.
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While it was probable that the chief concern for the

founding fathers was to prevent the federal government from

creating an official church, there was nothing to indicate

that this was the only intended meaning in Brennan1s view.

He argued that if the Framers had intended only to prevent

the establishment of an official church, they would sure1y

have stated that in explicit terms. The historical analysis

that the Court had previously performed had indicated that

the establishment clause 11 was designed com preh ensively to

prevent those official involvements of religion which would

tend to foster or discourage religious worship or belief.n

Furthermore, he asserted that an analys is based purely upon

ori ginal intent of the founders had serious flaws. He no ted

four such drawbacks. First, it was unlikely that the

founders ever gave any thought to the constitutional

propriety of religious exercises in public facilities.

Second, as the form of our educational system moved from

private to public hands in the last two centuries, the

founders could have had little thought of such an issue.

Third, with the introduction of more diverse religious

beliefs by various emmigrant groups, religious preferences

multiplied exponentially. This the founders could not have

foreseen. Finally, the modern school system was financed

entirely from public funds. This had not been true in the

18th century. The founders could not have foreseen the
r o

enti rely public character of the school system.oo
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upholding such exe rcises was threefold: First, regardless

of the religious nature of tne ac t in quest ion, its use in

the public school was to serve a secular purpose there-

by "・ ・ ・ fostering harmony and tolerance among tne pupils,

en- hancing the authority of the teacher, and inspiring

better discipline.” He believed that while these exercises

may have in fact fulfilied these aims, nthe use of religious

means to achieve secular ends” was a violation. There we re

other means by whi ch these aims could be attained, such as

11 readings from speeches and messages of great Americans, for

example or from the documents of our heritage of liberty,

daily recitation of the Pledge of Allegiance, or even the

observance of a moment of reverent silence at the opening of

class ・ ・ ・ ・" Second, he noted the exercis es did no t give

preference to one religious group over anotner. However, he

asserted that the exercis e did give pre Terence to beli evers

at the expense of non-believers. Finally, he argued that

the argument that by excusing students the act becomes

constitutional was aosurd; if tne aet is of a religious

nature it violates the establishment clause.

In Brennan! s view the decision of the Court me rely

upheld the purpose of the First Amendment. As no ted oy him,

nNo less applicable today than they we re when first pro­

nounced a century ago ・・ ・ are the words of a distinguisned

Chief Justice of the Commonwealth of Pennsylvania, Je remiah

S. Black:

The manifest object of the men who framed the
institution of this country, was to have a State 
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without religion and a Church without politics
tnat_is_to say , they meant that one should neve r be
used as an engine for any purpose of the other, and
that no man * s rights in one should be tested by his
opinions about the other. As the Church takes no
note of men's political differences, so the State
looks with equal eye on all the modes of religious
faith ・ ・・ ・ Our fathers seem to have been per-
fectly sincere in their belief that the members of
the Church would be more patriotic, and the citi-
zens of the State more religious, by keeoing their
respective functions entirely sepa rate.n* 0

An additional concurring opinion was penned by Just ice

Goldberg and joined by Justice Harlan. Goldberg merely

wished to add a word of caution in extolling the virtues of

the neutrality concept. He noted that ”・・・ untutored

devotion to the concept ・・・ can lead to invocation or

approval of results which partake not simply of tnat non­

in terf erence and noninvolvement with the religious which the

Constitution commands, but of a brooding and pervasive de­

votion to the secular and a passive, or even active,

hostility to the religious.

Justice Stewart dissented from the majority. He did

not believe that the exercises violated the establishment

clause for those reasons which he had previously stated in

Engel<However, he did believe the re was a legitimate

question as to whether the exercises might have violated the

f ree exercise clause due to the element of coe rcion, but he

felt that the record of the case proceedings we re inadequate

to make an inform ed judgment- The ref ore, he would have re-

ma nd ed the cases for the taking of additional evidence. J
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Having presented, in a detailed manner, the major

decisions involving religious exercises in public schools,

it is now appropriate to reflect upon their meaning. The

question boils down to the following: What is the meaning

of the nestablishment of religion11 in the public school

setting? Let me briefly summarize what the Court has

ruled. The government, according to the Court, be it

national, state, or local, is prohibited from entangling

it self with religion or sanctioning any type of religious

practice including religious teaching in the classroom; the

fact that such an encroachment may be very mi nor is of no

consequence; banishing such religious practices from the

public schools does not show hostility towards religion or

violate the free exercise clause; tne "ostensible

voluntariness” of student participation does not allay

questions about pee r pressure and coe rcion; the me re claim

of a secular purpose does not prevent constitutional

questions from arising; and the principle effect of the act

must not inhibit nor advance religion.

In order to determine if an act violated the establish­

ment clause it seemed efficacious to formulate crite ria by

which to de termine if materials, practices, or actions vio­

late the establishment clause within the public school

setting. Such a method has been developed by the Court over

tn e years by re levant adjudication relating to the

establishment clause. This method is gene rally referred to
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7 4as the Lemon Test. 1 The Court has indicated that nto pass

muster under the Establishment Clause the law in question,

first , must reflect a clearly secular legislative purpose,

second, must have a primary effect that neither advances nor

inhibits religion, and third, must avoid excessive government

entanglement with religion.The Court Further stated in

Stcne v, Graham76 that nIf a statute violates any of these

three principles, it must be struck down under the

Establishment Clause.州77

In the third chapter this thesis will present various

components which should be considered as indicators of

breaching the three criteria which make up the Lemon Test.

The next chapter will view the reactions to the decisions of

the Sup reme Court in ruling on the establishment clause in

the publie school classroom, part of which lead to various

attempts to overturn these decisions.
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CHAPTER TWO

In troduction

The decis ions of the Court in defining religion in the

public schools was me t with great crit icism in many circles.

Criticism, in a constructive manner, can be quite useful.

Chief Justice Harlan Stone once admitted, "When the courts

deal, as ours do, with great public questions, the only

protection against unwise decisions, and even judicial

usurpation, is care ful scrutiny of their action and fearless

commen t upon it. The vast majority of crit icism was

negative. It was emotional and in some instances, quite

vicious ・

Congress and states responded to the criticism by

instituting various attempts to limit or overturn the

decisions. Such attempts have generally taken three forms--

constitutional amendment, Congressional limitation on judi­

cial review, and state actions. Many states, for example,

have attempted to institute moments of silence as a means of

compromis e betwe en allowing vocal prayer and the Const it u-

tional prohibition against it. The propriety of such action

will be considered later. Many would argue that such

criticism would cause the Court to limit the scope of its

dec is ions in future adjudication as the Court had done in the

late 19301 s with New Deal economics. Exactly the opposite
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definition of what constitutes religious activities in the

publi c schools in such a way as to exclude more activit les.

The actions of the legislative and judicial branches of

government in responding to the criticism should to some

degree be seen as a function of their roles in government.

The function of the legislative branch is to represent its

constituents. As an elected body, the legislative branch

tend s to re present the majority. The Court is no t a majori­

tarian body, however. Its sole responsibility is to inter-

pret the laws of the country under the Constitution. In

doing so, the Court1 s function is often to represen t various

minorities. Such a func tion is necessary. nIn a democracy,

the majority rules. To a point. The point where a line must

be drawn on majority rule is when certain basic, const it u-

tional or legal rights of minorities a re denied by the

majority. At that point, majority rule becomes tyranny, and

the injury must be redressed, usually by the courts.n

Criticism of the Decisions

The reaction of public officials was generally very

critical. Many politicians took advantage of it. It seemed

poli tica 11 y advantageous to come out '*in favor of God ・"

Congressman Rooney of New York called the ruling Hasinine11

and labeled it as a Communist threat.Congressman George W・

Andrews of Alabama noted: HThey put the Negroes in the

schools and now they1ve driven God out.”" Congressman L.
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Mendel Rivers said, "The Court has now officially stated its

disbelief in God Almighty.1,5 Senator Robert C. Byrd decried

the course the Court was taking by inquiring, "Can it be that

we, too, a re ready to embrac e the foul concept of atheism?

・・・・ Somebody is tampering with America1 s soul. I leave

it to you who that somebody is." Senator Sam Ervin of North

Caroli na claimed the "Supreme Court had made God unconst it u-

tional,n however later he was to recant this line of thinking

and supported the course of the Court.

The National Governors ' Confe renc e was meeting at the

time of the Engel- decision, and that body, with one

exception, callea for a constitutional amendment to overturn

th e dec is ion. Governor Nelson Rockefeller of New York no ted:

"Until the whole question can be considered in terms of the

fundamentai percept of freedom of religion, which was the

bas is for the constitutional provision upon which the Supreme

Court based its opinion, I shall abstain from the endorsement

of any hasty action by the Governors relating to amendment of

the Constitution of the United States. ”7 Severa1 former

Presidents we re upset by the course the Court was taking.

President Hoover called Engel "a dis integration of a sacred

Ame rican heritagen a nd f urther called for a const itut io nal

amendment to establish Hthe right to religious devotion in
o

all gove rnmentai agencies--national, state or local. n

Dwight Eisenhower asserted, HI always thought that this

nation was essentially a religious one. I realize, of 

course, that the Declaration of Independence antedates the 
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Constitution, but the fact re mains that the Declara t ion was

our certificate of national birth. It specifically asserts

that we as individuals possess certain rights as an endowment

from our Creator--a religious concept.President Kennedy* s

response which came during a news conference is no table for

its mode ration:

The Sup re me Court has made its judgment, and a good
many people will disagree with it. But I tnink it
is important for us if we are going to maintain our
constitutional principle that we support the Supreme
Court dec is ions even when we may no t agree wit h them
・ ・ ・ ・ I would hope that (the people) will support
the Constitution and the responsibility of the
Supreme Court in interpreting it, which is theirs,
and given to them by the Constitution. u

And the U.S. Commissioner of Education, Sterling M.

McMurrin said, nI believe it no loss to religion but may be a

gain in clarifying matters .・・・ Prayer that is essential-

ly a ceremonial classroom function has not much religious

value.m

The public's reaction was generally a hostile one.

Shortly after the Engrl decision, a poll by Gallop of a

nation-wide sample of parents of public school children

indicated an eighty percent approval rating for holding

reli gious exercises in public schools. And shortly afte r

th e Sohempp decision another Gallop poll showed public

disapproval of that decision by seventy percent to twenty-

four percent. In 1967 a Good Housekeeping poll reported

eighty-two percent in favor of Bible-reading. In a poll

taken by the San Francis。。Chronic" recently after Eng&l 

resultea in a two-to-one approval of the decis ion. Of those 
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responding almost thirty-three percent indicated that they

held " no religion11 and of that subsample the approval rating

was nearly seven-to-one. Of the whole sample a majority of

Pro testants we re in f avor of the decision; virtually all Jews

supported it; and Catholi cs by a five-to-one margin we re

opposed to the court1s ruling.

Empirical studies show, however, that mass public

reaction varied from state to state as did the performance of

officials in instituting the ruling in Engel> A survey

conducted in Kentucky revealed that sixty-one public school

districts conformed their policies to that required by the

Court1 s decision. However, 116 had yet to stop prayers in

their districts. On the other hand, a simi lar survey in Iowa

disclosed wide conformity to the Court1 s ruling.In a

study by Dolbeare and Hammond they no ted:

Levels of approval and disapproval of the CourtT s
dec is ion varied sharply between states. For example
55 percent of a sample of a Minnesota adult popula-
t ion approved and only 31 percent disapproved of
Engel, while in Texas two years later approval of
Schempp was expressed by only 28 percent and
disapproval by 60 percent・1C>

While a majority of the public may dis agree with the

d ecisions made in these cases conce rning school prayer and

Bible reading, the respect for the authority of the Supreme

Court to make such decisions remained high and had an effect

on the respondent1 s attitude on the issue. In a poll con­

ducted by the Roper Public Opinion Research Center a sample

was asked if they favored the use of prayer in their public 

schools. Seventy-four percent held a favorable attitude, yet 
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after that body was informed of tne decis ions opposing such

activity, forty-four pereent of those of a favorable attitude

expressed a liking for the decision.】7

In a sample of one-hundred and twenty newspapers nation­

wide and the one-hundred and seventy-one editorials on the

Engel decision by that sample offered twenty-nine percent

unquali fied support, seventeen percent gave quailfied
1 o

support, and fifty-four percent voiced disapproval.

The reaction of the different religious denominations

va ri ed greatly in response. The Pro testant response to the

nwa11u created by the Court was quite diverse. The president

and gene ral secretary of the National Counci 1 of Churches, J.

Irwin Miller and Dr. Roy G. Ross respectively, declared:

The Supreme Court bears the responsibility for
interpreting the laws of our country. However, this
does not relieve the churches, the schools, and
individual citizens from the imperative for finding,
within the letter and spirit of the laws of the
land, ways to recognize the importance of religion
to a healthful culture and to emphasize the strong
religious convictions which have been the foundation
of our nation. The principle of separation of
Church and State must be observed and these Rights
need not and must be observed and these Rights need
not and must not prevent forms of public school
recognition of the role of religion as viewed by the
vast majority of parents and other American
citizens.上，

But later, the Council as a whole in a letter written to

Senate members stated:

The National Council of Churches, representing 32
major Protestants and Orthodox communions in this
country believes that the religious experience of
children is not the business of government or the
public schools ・・・ rather a responsibilitv and a
sacred trust of the family and the church.
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Epis copali an bis hops we re particularly critical. Bishop

James Pike screamed "the Supreme Court has just deconsecrated

tne nation.11 The Epis copalen bis hop in Pittsburgh decried

the npowerful, aggressive spirit of secularism.1,21 On the

other* hand, the Presiding Bis hop of the Epis copal Church, the

Right Reve rend Arthur Lichlenberger called th e Schempp

dec is ion in li ne with "the Court1s sensative responsibility

to assure freedom and equality to all groups of believers and

non-believers as expressed in the First Amendment of the

Constitution.n22

The Method ist point of view was split. Three Bis hops

from Decator, Georgia, Philadelphia, and Dallas we re opposed

to this course as to do other wise was to violate nthe basic

religious commitment of this nation*1 and was not cons is tent

with the Declaration of Independence. Additionally, a publi-

cation of the Methodist Board of Missions, World Outlook

criticized the Court for its secularistic position. On the

other hand, the Christian Advocate came out in favor of tne

Court as did the Interboa rd Council of the Methodist Central

Illinois Confe renc e and the Reve rend Dean Kelly, the director

for the religious liberty wing of the National Council of

Churches ・ 2 3

The Lutheran reaction was generally very critical.

Seve ral leaders labeled the Court as "godless" and others

urged a return to religious education. However, the public

relations director of the Missouri Synod came out in favor of

the Court as did Robert van Deusen in an article in The

Luthe ran.
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In direct response to the Engel decision, the response

of Baptist leadership was gene rally favorable. The president

of the Southern Baptist Convention, Dr. Herschel H. Hobbs,

noted that the court had, nstruck one of the most powerful

blows in our li fetime, maybe since the Constit ution was

adopted, for the freedom of religion ・・・・" However, he

also stated that he would not favor declaring Bible-reading

unconstitutional. The executive secretary of the Baptist

Joint Committee on Public Affairs, Dr. C. Emanuel Carson,

came out in favor of the Court1 s decision as did the Baptist
oh

Standa rd <Rec ently, the American Baptist Churches by a

vote of 1149-51 announced, ,TWe affirm the United States

Sup reme Court stand that prayer and Bible reading as

prescribed acts have no place in a secular, pluralistic

pub11c school.n Further, up until 1982 the Southern Baptist
pc

Convention held the same position.

The National Association of Evangelicals supported the

Engel decision. However, in regard to Bible-reading it was

no ted that they would lend their n sup port to remedial legis -

lation which will preserve the rights of the majority to

maintain our great and vital school traditions." Billy

Granam called Engel "another step toward the secularization

of the United States.n He further stated, "the framers of

our Constitution mean t we we re to have freedom of religion,

not freedom from religion.

The Catholic response was nearly universal in its con­

demnation. Cardinal Spellman noted in response to Engel, 111



43

am shocked and frightened that the Supreme Court has declared

unconstitutional a simple and voluntary decla ration of belief

in God by publi c school children. The dec is ion st rikes at

the very heart of the Godly tradition in which Americars

children have for so long been raised.” The Brooklyn Tablet

called the prayer decision "preposterous.H The Catholic News

considered the lfimplications appalling.11 Isservatire Roman。

an nounc ed its 11 regrets11 at the decision of the Just ices

nwhatever (their) motivation.11 Additionally, La Civilita

Catholica noted, "The possible implications a re such as to

give rise to certain preoccupations.11 In response to

Schempp Cardinal McIntyre said that it ucan only mean that

our American heritage of philosophy, of religion and o f free­

dom a re being abondoned in imitation of Sovie t philo sop hy, of
2QSoviet materialism and of Soviet regimen ted liberty.n *

The Je wish re action was rather favorable to the Engel

position. It was supported by the Commissioner of Social

Action of Ref ormed Judaism, the New York Board of Rabbis, and

the Rabbinical Assembly of America. There we re dissen te rs,

however, such as Brooklyn1 s Rabbi Kelman who said, 1111 is

regrettable from the point of view of Juda is m that this

prayer was banned."3。 The American Jewish Committee, perhaps

in anticipation of Schempp stated, "We are confiden t that

wh en othe r more sectarian religious pract ices a re brought to

tne Court's attention, they likewise will be declared 

unconstitutional.The Committee^ opposition to Bible 
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1955, wh en it recognized that:
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Most people look upon the Bible as the source of
religious inspi ration. Children a re taught to
revere it as sacred. There fore, t ne reading of any
vers ion i n th e public schools, except when ex plicit-
ly und ertaken as a part of a lite nature course, must
be regarded as a religious act, inappropriate for
classroom or assembly.

The reaction of legal a nd constitutional scholars was

nearly universal in its support for the outcome of the

d ecisions, but not necessarily in the manner in at which it

was arrived. Leo Pfeffe「33 came out fully in favor of the

d ecis ion in Engel noting that it was, f,cons istent not only

with its own prior decis ions, but with the intent of the

founders of our republic and with the cause of religious

liberty.n3^ Jesse H. Choper^ ancj Paul G. Kaupe「36 criti­

cized the decision on the bas is that it could have been

decided on narrower grounds such as religious freedom. They

believed that the coereive effects of religious exeraises in

the classroom was sufficient for the Court to invalidate the

act unde r the free exercise clause.37 As Chopen no tes,

”・ ・ ・ you send your child to the schoolmaster ・・ . 1 tis the

schoolboys who educate him ・・・・ Compulsion which comes

from circumstances can be real as compulsion which comes from

command・”38 Philip B. Kurla nd further bemoaned the f ai lure

of the Court to adequately develop the coercion angle noting

nthat the Court1s judgements can serve their function of

stare decisis only when the grounds for the judgement are 

adequately revealed.^9 Quite simply the lower courts cannot 
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follow precedent, if the lower court cannot determine the

justifications for the precedent.

However, no t all agreed with the decis ions. For

example, Erwin N・ Griswold"。 believed that the Court should

have upheld the Engel decis ion as the prayer was no t compul­

sory. While the citizenry needs to be tolerant of various

religious views we need not abandon the Christian tradition

of the country. He argued, in essence, that to deny the

majority the time for this simple prayer was to deny their

f ree exe rcise rights. And further to allow the majority

this prayer would teach toleration to religious minor it ies

and secLs. •

Congressional Response

Considering the massive negative criticism by many of

the Court1s decisions, particularly those from Capitol Hill,

it should not be surprising that there would be various

attempts by Congress to overturn or disregard the Court * s

rulings. Congressional response come in the form of consti­

tutional amendments and limitation of judicial review. The

states have made a variety of attempts which wi 11 be dis­

cussed hither, but the most popular form of state response
4 2

has been to enact moment of silence statutes.

Proposed amendments to the U.S. Constitution have

rarely been successful. Hundreds have been proposed, but

only twenty-six have be en rati fled. It is not unusual for

Congress to utilize amendments to overturn decisions of the
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Sup reme Court which it considered to be usurpations of

legislative or state power. On six occasions Congress has

successfully done just that. This first occurred in 1798

with the passage of the Eleventh Amendment "3 in response to

Chisolm v・ Georgia" in which the Court ruled that a citizen

of one state may sue anothe r state without the agreement of

the state being sued. More than half a century later the

Court ruled that blacks we re no t citizens of the United

States or any state. Therefore, Congress did no t have the

authority to prevent s1avery in the territories. This

dec is ion invali dated the Mis souri Compromise.Congress

responded with the Thirteenth, Fourteenth" and

FifteenAmendments. The Sixteenth Amendmencame in

response to Poliock v, Farmer's Loan and T-usL Coropany5° in

which the Court invalidated a Congressional act allowing for

a uniform tax on various types of real estate and personal

property. The last instance occurred in 1971 with the

ratification of the Twenty-sixth Amendmentwhich set the

voting age at eighteen for all elections on all levels of

gove rnment. In 1970 the Court had invalidated a Con-
co

gressional act prescribing such.' From these examples it

is clear that it is not unheard of for Congress to attempt

to overturn the Court1s decisions with which it veh emen tly

disagrees. Considering the vocal response of Congress to

th e Court1 s decis ions defining religion in the public

schools, it should come as no surprise that Congress would

attempt to limit these decis ions by constit utional amend­

ment.
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Within a short period of time after the decisions,

about 150 bi Ils we re introduced to overturn the decisions.

Coming out against the dec is ions was politically advanta­

geous . By introducing measures to overturn the decisions

Congressmen could te 11 their constituents that they were

serious about the issue, even i f they we re not. However,

Congressman Frank Becker was quite serious. He influenced

those who had suggested similar measures to organize behind

one bill. In September 1963, less than 9。days after the

Schempp decision, this bill was introduced. It stated that:

Section 1. Nothing in this Const it ution shall be
deemed to prohibit the offering, reading from or
listening to prayers or Biblical Scriptures, if
participation the rein is on a voluntary bas is, in
any governmental or public school, institution, or
place ・

Section 2. Nothing in this Constitution shall be
deemed to prohibit making a reference to belief in,
reliance upon, or invoking the aid of God or a
Supreme Being, in any governmental or public docu-
ment, coinage, currency, or obligation of the
United States.

Section 3. Nothing in tnis Articlg
tube an establishment of religion

shall const!-

The measure was referred to the House Committee on

Judiciary whe re its Chairman, Emanuel Celler, had decided to

let the bill die because of his personal opposition to

s chool prayer. But Becker was not to be de ter red and began

work on a dis charge petition.弘 Such a petition would have

required 218 signatories. After Becker had gained about

160, Cellar agreed to hold public hearings on the issue. To

the chagrin of Becker, the public hearing revealed that

reli gious leaders we re no t willing to give unbridled
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support. Opposition to the bill came from both Jewish and

Protestant leaders. The Catiwlic Church had, in light of

the Schempp decision, adopted a neutral position.^5 The

remarks of the Reverend Edward Miller we re represen tative of

most church leaders. He stated that nthe threat is not the

secularization of our schools, but the secularization of our

reli gion ・.・[Y] ou cannot kill God by a Sup re me Court

decision.” He further pointed out that Christianity and

Juda is m have n been weakest in just those societies where the

state nas undertaken to sponsor and promote religious

activities in public institutions. To no ones surprise

by the end of the hearings, Becker1 s proposal failed.

Senator Everett Dirksen of Illi no is in 1966 took up the

gauntlet again and proposed an amendment not quite as

radical as Becker1 s had been. It read:

Nothing in this Constitution shall prohibit the
authority aaministering any scnool, school system,
educational institution or other public building
supported in which or in part through the expendi-
ture of public funds from providing or permitting
the voluntary participation by students or others
in prayer. Nothing in this article shall authorize
any such authority to prescribe the form or content
of any prayer.57

The Senate Committee on Judiciary held public hearings,

th e results of wnich we re similar to those conducted in the

House. Dirksen , however, was undaunted and through parlia-

men ta ry procedural actions he was able to bring the measure

to a vote by the ful1 Senate in September 1966. A two-

thirds ma j or it y vo te would be required for adoption. The 

roll call vote revealed forty-nine yeas, thirty-seven nays, 
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and fourteen not voting. One may question whether many of

the forty-nine who voted for it were strongly in favor of

it ・ As it was apparent that the proposal had no chance

whatever of obtaining the required two-thirds majority, many

could afford to vote in its favor purely for hometown

consumption ・ 58

Many similar proposals have been made in the years

si nc e those first attempt s including an amendmen t proposed

by Senator Strom Thurmond during the last session at the

urging of President Ronald Reagan -which failed to obtain the

required two-thirds majority. As recently as February 6,

1985 the President called on Congress for passage of such an

amendment. All attempts to overturn the Court1s ruli ngs

by this method have thus far failed.

Another means of Congressional response to the Court1 s

rulings has been limitation of judicial review. The best

known of these measures was sponsored by Jesse Helms, an

ultra-conservative Senator from North Carolina. It has

proposed to deny appellate juris diction to both the Supreme

Court and the fede ral courts in all cases involving

reli gious exercis es in public schools . Carl Anderson, an

aid to Senator Helms, says that in the passage of such a

measure , nI can11, for the li fe of me, see a threat to

anybody^ liberty. n He admits that if such a procedure we re

upheld it could be inferred that other areas of concern such

as busing and abortion might be next, but says that it is

imperative that the njudicial usurpation11 of state and

legislative authority be checked”'
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The authority of Congress to limit judicial review is

based on Article III of the U.S. Constitution, the salient

portions of which are enumerated below:

Section 1 states:

The judicial power of the United States, shall
be vested in one Supreme Court, and such
inferior courts as the Congress may from time
to time ordain and establish ・・・ ・

Section 2 (1) reads:

The judicial power shall extend to all cases,
in law and equity, arising under this Consti­
tution ,the laws of the United States ・ . ・ ・

Section 2 (2) states:

[T] he Supreme Court shall have appellate
jurisdiction, both as to law and fact, with
such exceptions, and under such regulations as
the Congress shall make.

Article III certainly grants Congress expansive power

over the courts. This view has been supported by the Sup re me

Court.63 However, Congress has never attempted to manipulate

the federal courts on a widespread basis although it has

limited federal court jurisdiction in certain types of cases

by setting up administrative panels for decision making.

Additionally, Congress has never attempted to remove federal

court j urisdiction in order to determine the outcome of

cases. Such a move would deny a reasonable opportunity for

persons to raise issues of constitutIona lity in a neut ral

arena and therefore violate the due process clause of the

Fifth Amendment. The Second Circuit suggested that such a 

move would be unconstitutional when it recognized, "that the

exercise by Congress of its control over jurisdiction is
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subject to compliance with at least the requirements of the

Fifth Amendment. That is to say, while Congress has the

undoubted power to give, withhold, and restrict the juris­

diction of courts other than the Supreme Court, it must not

so exercise that power as to deprive any person of life,

liberty, or property without due process of law ・・・.“64

Additionally, if Congress we re to remove such jurisdiction in

an a re a of guaranteed constitutional rights the equal pro tec-

t ion clause might be violated. Such an act restricts only

one particular constitutional guarantee while not similarly

limiting others. The result would likely be the weakening of

a particular constitutional right. Such a limitation would

require an overwhelming governmental interest.

Of course the Helms bill removes the Supreme Court1 s

appellate power also. This would allow state courts to be

the final arena for raising constitutional questions relating

to religious exercises in public schools. Thus, the First

Amendment guarantees which the Supreme Court has established

would be upheld in some courts and not in others. Under our

judicial system lower courts are obliged to follow the prece-

dents of higher courts. It is a fact of judicial life, how­

ever ,that lower courts do not always do so. Merely consider

the decision of Judge Hand in the first Alabama moment of

sil ence case. 66 jn his decision he ruled that the Fourteenth

Amendment was not meant to apply the Bill of Rights to the

States. Therefore, there was no constitutional bar prohibit­

ing the State of Alabama from establishing religion.67 If
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some state courts did not follow precedent, then the citizens

of those states would be denied vital First Amendment free­

doms • The citizens of those states in which its courts fol­

lowed precedent would be guaranteed their First Amendment

rights. Such a situation could only be described as chaotic•

Those who support limitation of judicial review cite tne

"exceptions” clause in Section 2 (2) of Article III as the

constitutional bas is f or the proposal. Additionally , they

cite the Sup re me Court * s decis ion in Ex paste McCard-e：' as

evidence of the support of the Court for Congress Holding

such power*. 69

In the McCa—dle case, the Court was asked to determine

if it had jurisdiction in habeas corpus cases filed pursuant
• •

to the Habeas Cor pus Act of 1867. McCardle, a civili an, had

been jailed by the mi litary pursuant to the Reconstruction

Act s. During the process of appeal Congress re pealed the act

for fear the Supreme Court would invalidate the Reconstruc-

t ion Acts . Chief Just ice Chase, writing for a unanimous

Court, stated:

The pro vis ion of the act of 1867, affi rming the
appellate jurisdiction of this Court in cases of
habeas corpus is expressly repealed. It is hardly
possible to imagine a plainer instance of a positive
exception.

We are not at liberty to inquire into the motives of
the legislature. We can only examine in to its power
under the Constitution; and the power to make
exceptions to the appellate jurisdiction of this
court is given by express words.1

The decision applied only to habeas corpus suits filed

under the invalidated act. It did no t apply to such suits
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fi led under* the Judiciary Act of 1789• A mere year later*

the Court accepted such an appeal in recognition of this.72

Thus, the ruling was really quite narrow.

The “exceptions” clause of Article III and the decision

in MoCardle do give a basis for Congressional authority to

Congress has the authority to

11 mit such review on as broad a basis as the Helms measure is

subj ect to question. Certainly the measure would cause havoc

as state courts we re left free to be the final autnority in 

would not be guaranteed equal pro tection this a rea. Citizens

limit judicial review. Whether

of this First Amendment right from state to state. The 

purpose of the Bill of Rights is to set forth certain

n inali enable rights" to be guaranteed to all citizens re- 

ga rd less of the state in which he or she chooses to live.

Thus, the measure defeats the entire purpose of having and

enforcing a Bill of Rights. Also, the Constitution is meant

to be the sup re me law of the land. To allow a state court to

be the fi nal in terpre tor of a national standard is absurd.

Only a judicial body which re presen ts the nation as a whole

can be the final arbitor of such laws and set such standards.

Otherwise, t hese laws and standards could no t be maintained

on a nationwide bas is. Certainly all of the state courts

will not follow the precedents in this area as established by

the Supreme Court. It would only require one state court to

violate these precedents to prevent such a First Amendment

right from being applied on a unif orm bas is nationwide. If

th is we re to occur the effect of the measure would be to
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prevent citizens from being assured of their const it utional

right s i n this a re a. The ref ore, the measure would be

courts were to follow the precedents set by the Court the

purpose of the measure would be defeated; religious exercises

would not be returned to the public schools.

State Response

The states responded to the decis ions by holding various

sorts of religious exercises in the public schools other than

an I Hi no is teachers practice of leading her k i nd e「garden

class in a pre-meal

sweet; We thank you

birds that sing; We

st udents had been held unconst it utionalprayer initiated by

"Thank you for the world so sweet; Thank you for the food we

by a local school board was invalidated.religion sponsored

prayers from the Congressional Record we re

Fifth Circuit invalidated an Alabama

by the Second Circuit two years earlier. This praye r said:

an ironic no te, if all of the stateunconst itutional・ On

declared unconstitutional. The Seventh Circuit struck down

1970 a period for the '^ree-exercise11 of

verse of HWe thank you for the flowers so

During this period

read aloud. 75 The

those prac tices which we re allowed. Virtually all have been

statute in 19 72 which prescribed a daily period of Bible

reading in that state 1 s public schools. In 1980 the

for the food we eat; We thank you for the

thank you for everything.A similar

eat; Thank you for th e birds that sing; Thank you God for

everything.”7" In

Sup re me Court of Massachusetts d enied the const it utional
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vali dity of a prayer time to be led by a st uden t volunteer.

And in 1981 the Ninth Circuit declared that student counci Is

could no t mandate a period of prayer prior to school

assemblies.78

One type of state action has been upheld in one

instance. So called nmoments of silence11 statutes have been

initiated in about twenty states as a compromise between

those desiring to return organized audible prayer to the

classroom and the constitutional prohibition against it.

Those who def end the constitutionality of such statutes cite

the concurring opinion of Justice Brennan in Schempp in which

he no ted that a reve rent moment of silence might adequa tely

serve the purposes previously given for the use of Bible­

reading and the Lord * s Prayer. Of course, it must be remem­

bered that at the time of his remark no moment of silence 

statute had eve r been enacted. The refore, Justice Brennan

could not have given full consideration to the possible

religious implications of such a moment.

The first case in which such a nmoment of silencen was

adjudicated occurred in Massachusetts when in 1976 twelve

students challen ged a state statute which required:

At the commencement of the first class each day in
all grades in all public schools the teacher in
charge of the room in which such class is held shall
announee that a period of silence not to exceed one
minute in duration shall be observed for meditation,
and during any such period, silence shall be main­
tained and no activities engaged in.

This statute was upheld by the United States District

Court. It argued through District Judge Frank J. Murray that 
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the st at ute me re ly required st uden ts to be silen t which is a

legitimate demand of the educational system. Furthermore,

the word "meditation" may contemplate religious, nonreli-

gious, or irreligious thought. Students we re not required to

engage in any religious activity, thus the state remained

neutral a nd the students maintained their rights unde r the

free-exercise clause. 8°

United States Supreme Court recently declared an Alabama 

wi 11 be cons ide red

ally, that chapter will present various components under each

Test which are useful as indicators thatprong of the Lemon

are a breach in the wall of separationmoments of silence

In particular, West Virginiaf sunde r the First Amendment.

will be evaluated under themoment of silence amendment

that it isprecedent to showcriteria and in relation to

unconst it utional・

the judiciary hasAs is evidenced above,

possible exception of the Massachusetts moment of silence 

light of its decisions invalidating religious exercises in 

concerning religious exercises in public schools wi11 be 

dis cussed further in the next chapter, it is appropriate to 

public schools. While other dec is ions by the judiciary 

not, with the

Sinee the adjudication of this case, however, statutes

in New Mexico,Tennessee, ®and New Jersey* have been 

in detail in the next chapter. Addition­

declared unconstitutional by federal court judges. Also , the

momen t of silenc e statute unconstitutional. These dec is ions

case, ac quiesced to the vast criticism of the judiciary in 



57

make a few observations at this time. The role of the

judiciary i n the Ame rican form of government is to in terpre t

the laws of this country pursuant to the guidelines of the

U.S. Constitution. Because that document is sometimes vague,

a great deal o f lea way is left to the judiciary in it s

interpretation. Those who have disagreed vehemently with the

Court1s interpretation of the Constitution have attempted to

f orc e a change in that interpretation. As evidenced in this

chapter, the Court was met with vast negative criticism of

its interpretation of the Constitution in outlawing religious

exercis es in the public schools. The Congress and state

legislatures, as majoritarian bodies, responded to th e will

of the majority by their at tempts to overturn or disregard

the decisions. The courts, as antimajoritarian bodies,

generally responded to criticism by co-ntinuing to uphold its

role of protecting the fundamental gua ran tees of the Bil 1 of

Rights. The li berties guaranteed by the Bill of Rights are

the foundation of representative self-government. Thus, if

th e legislative bra non of government attempts to impinge upon

these liberties by legislation. It is the function of the

judiciary to remain vigilant in its role by striking down

measures that would repress the liberties expressly granted

by the Bill of Rights and thereby undermine the very

foundation of our government. By striking down al 1 attempts

to hold religious exercises in public schools, the judiciary

has fulfilled its role of protecting the foundation of

American government.
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CHAPTER THREE

In troduction

The standard by which establishment clause cases are

adjudicated was first enunciated by the Court in Lemon v<

Kurtzman, In this case the Court invalidated state statues

in Rhode Island and Pennsylvania that allowed for state

financial support for parochial el emen tary and seconda ry

schools and the instructors the rein of secula r subj ects.

The Court found these statutes to be a violation of the

First Am endmen t by using a three-pronged standard which has

come to be re ferred to as the Lemon Test. 11 requires that

nto pass muster under the Establishment Clause the law in

question, first, must re fleet a clearly secular legislative

purpose, second, must have a primary effect that neither

advances nor inhibits reli gion, and third, must avoid

exc ess ive gove rnment entanglemen t with religion.11 The

first part of this chapter will present several cases in

which moments of silence have been adjudicated. The purpose

there in is two fold: (1) These decisions have posed several

criteria under each prong of the Lemon Test which is useful

in formulating a defi nit ion of that test; and (2) to no te

that the judiciary has further* expanded its definition of

religious exercises by including legislated moments of

si 1ence under that definition. Next, this chapter will
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examine in detail each prong of the Lemon Test, to show how

one should determine if an act falls under its prohibitions.

Spec ifi cally, I wi 11 examine whether momen ts of silenc e are

constitutional. Finally. I will evaluate West Virginia! s

moment of silence amendment according to the three prongs of

the Lemon Test. My conclusion is that West Virginia1 s

amend men t is a violation of the establis hmen t clause and is

the refore unconstitutional ・

Moment of Silence Adjudication

Sine e the Gaines dec is ion several simi lar statutes have

failed to pass the constitutional test imposed by the

Sup re me Court. The first case I will discuss is Beck v.

McEl rath < 3 this case Beck challenged the constitution­

ality of a Tennessee law which stated:

At the commencement of the first class of each day
in all grades in all public schools, the teacher in
charge of the room in which such class is held
shall announce that a period of silence not to
exceed one mi nute of duration shall be observed for
meditation or prayer or personal bellefs and during
any such period, silence shall be maintained.

Clearly, the basic question before the Court was if the

statute violated the Establishment Clause when analyzed by

the Lemon criteria• The opinion of the district court was

issued by Chief Judge Morton. He determined that the

statute violated the first prong of the Lemon Test as the

statute had no secular purpose. He found the presence of

alternatives to prayer such as "meditation" or "personal

belie fs,f to be ambiguous a t best. The in ten t of the 
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legislators was clearly to establish prayer as a part of the

s chool day, h e asserted. They did so, according to M or to n,

"because a majority of their const it uen ts sup port such a

practice.M In the Barnette case,he noted, Justice

Jackson stated :

The very purpose of a Bill of Rights was to with­
draw certain subjects from the vicissitudes of
political controversy, to place them beyond the
「each of majorities and officials and to establish
tn em as legal principles to be appli ed by the
courts. One1 s right to . . . freedom of
worship ・・・ and other fundamentai rights may not
be submitted to vote; they depend on the outcome of
no elections.7

If this is incorrec t, he argued, "we have no need for a

Constitution at all, and we mignt de termine our most basic

rights by consulting the latest Gallup Poll.

Chief Judge Morton al so found the statute to be viola­

tive of the second prong of the Lemon- Test. The schools

we re no t in session; the ref ore, the re was no di rect evidence

of the primary effect of the statute. He determined, how­

ever, that the probable effect of the statute was to es-

tablish religion. The legislature had issued no guidelines

for teachers to follow; thus a great deal of variety in its

imposition would have occurred from classroom to class­

room. 9 Even if the teacher me rely recited the statute

"students will understandn he asserted, "that they are being

encouraged not only to be si 1 ent, but also to engage in re­

ligious exercises ・"1°

In light of the obvious violation of the Establishment

Clause via these first two cons ide rations a lengt hy dis­

course on the entanglement issue seemed perfunctory in
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Morton's view. He did note, however, that school officials

we re required to interpret the law as well as administer

it. He considered this to be sufficient grounds for

violation of the entanglemen t prong.

Another* moment of silence was brought under question in
i p

New Mexico in Duffy v・ Las Cruces Public Schools. Duffy

questioned the constitutional validity of a New Mexico act

and the right of the legislature to pass such an act. The

statute stated:

Each local school board may authorize a period of
siience not to exceed one minute at the beginning
of the school day. This period may be used for
contemplation, meditation or prayer, provided that
si1ence is maintained and no activities are under-
taken.

The opinion of the court was delivered by District

Judge Burciaga. He no ted that the statute was nearly

identical to tne Massachusetts act which had formerly been

upheld. Nevertheless, he found the statute to be a

violation of the Establisnment Clause under the Lemon

Test . He detertnined that the purpose of the act had been to

establish prayer as a part of the school day. The argument

that words such as n con temp la t io n11 and "meditation" provided

an intent of nneutrality11 on the part of the legislature was

no t credible in his vie w. In f act, the bill's author s ta ted

that his purpose was to draft na bill which would authorize
some form of prayer in our public schools-"只 Futhermore,

on the occassions that the school board dis cussed the

matter, he noted that, only the religious aspects were 

debated. It was clear in his view that the legislature, the 
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school board, and the public considered the enactment to

return prayer to daily classroom activities. He further

asserted:

devotional exercise.a

Furthe rmore,

found the sole purpose ofFor these reasons Burciaga

the moment of silenc e as
religion.蜘

primary effect of the statute was to encourage religious

training in the schools.

There is a clear and present danger that the
chi id ren wi11 perceive
government approval of

It does no t matter whether the momen t of silence
would be regarded as a proper devotional exercise
by a cleric or another person knowledgeable in such
affairs. The ill lies i n th e p ublic * s pe r〈 e pt ion
of the moment of silence as
If the public percelves the state to have approved
a daily devotional exercise in public school class­
rooms ,the effect of the State1 s action is the
advancement of religion.

the statute had been to establish religion. Therefore, the 

Finally, he determined that excessive entanglement

existed by the me re fact that such state-sponsored prayer

existed in a public school during the school day. He also

argued that the act caused a great deal of political di­

vis iveness among the school board, the educator s, and the

p ublic. Such di vis iveness was evidence of excessive en-

tanglement. There fore, Burciaga, ruled that the statute

violated the third prong of the Lemon Test.

Another moment of silence was challenged in New Jersey

in May v ・ Coope rman ・ ^7 j t is particularly notable as 

11 prayer" was not mentioned as an alternative activity in the 
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statute . It read:

P nine ipals and teachers in each publi c elementary
and secondary school of each school district in
th is State shall pe rmit st uden ts to obse rve a 1
minute period of si lenoe to be used solely at the
dis ere tion of the individual student, before the
opening exercises of each school day for^quiet and
private contemplation or introspection.

District Judge Debevoise stated that the statute was a

violation of the Establishment Clause when analyzed by the

Lemon criteria. He determined that the purpose of the en­

act men t was to return prayer to the public school classroom.

He found th is to be the case as the New Jersey legislature

had repeatedly attempted to pass bills that would allow time

f or prayer in public schools. He asserted that this had

been in response to public outcries for the return of such

prayer. Additionally,.he no ted that those who had en­

couraged its passage we re those who had expressed an in-

te rest in providing a mandated time for prayer in public

schools ・19

Debevoise also found the primary effect of the statute

was to both advanc e and i nhibit religion. It advanc ed

religion by setting aside a prescribed time in which "all

students and teachers must assume the traditional posture of

prayer of some religious groups and during which those who
OH

pray in that manner can do so.H It inhibited religion by

making prayer perfunctory. It also inhibited religion in

that no t al 1 religious per suasions would be able to part ici-

pat e. Those who by the tenets of their religion we re re-

quired to engage in vocal prayer could not participate.
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Therefore the practice of their religion was prohibited by a

si 1ent moment. For these reasons Debevoise ruled that the

statute violated the second prong of the Lemon Test.21

The court al so found the statute to create a n excessive

entanglement between the state and religion. It ruled

thusly bee ause of the divisive nature of the bill. The

enactment pitted bell evers against non bell evers and some

religions against others; therefore, it brought child

against child and parent against parent. Thus, the en-

actment was a violation of the third prong of the Lemon

Test.22

The final case I will note in moment of silence adjudi­

cation is the rec ent decision of the Supreme Court of the

United States in Uallace 、v, Jaffree・The case had arisen

in Alabama when Jaffree questioned tne constitutionality of

a legislated moment of silence in that state. It stated:

At the commencement of the first class of each day
in all grades in all public schools, the teacher in
charge of the room in wnich each class is held may
announce that a period of silence not to exceed one
minute in duration shall be observed for meditation
or voluntary prayer, and during any such period no
other act ivit ies shall be engaged in.

The majority opinion was penned by Justice Stevens.

The court found the statute to be a violation of the

Establishment Clause beeause the purpose of the enactment

was to establish religion. The opinion did not deal with

the other prongs of the Lemon Test as it was not necessary

once it was determined that the purpose of the statute was

not secular. The basis for the Court1 s ruli ng was two fold.
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First , it found the intent of the legislature .

e to,oe re­
ligious . In fact, the state did not attemni-卜 ，

pc to snow that
the purpose had been secular. Moreover, tha 〜'ye sponsor of tne
bill said that his sole reason for sponsoring the statute

was to return prayer to the public schools. Second the

inclusion of nprayern as an alternative evidenced state

endorsement of prayer--an ultimate act of religious faith_■

as an activity for children while attending public

schools. For these reasons the Court ruled the act to

violate the Establishment Clause of the First Amendment. 25

A concurring opinion was offered by Justice Powell.

Fir st, n e wish ed to end or se tne Lemon Test as a means of 

determing Establishment Clause violations. He noted that it

is the only 11 cohe rent test” a majority of the Justices have

ever been able to agree upon. He noted this in response to

critic is m of the Lemo n Test whi ch wi 11 be discussed la te r.

11 was of vital concern to him that no secular purpose had

been purported for the enactment. Powel 1 would have upheld

the st at ute despite it s religious nature if there had also

been a clear secular purpose. He further noted that he

considered it unlikely that a moment of silence would

violate the last two prongs of tne Lemon Test, but did not

expand upon his assertion.

An additional concurring opinion was presented by

Justice 0 * Conner. She stated Hthat the standards announced

in Lemon should be reexamined and refined in order to maKe

them more useful in achieving the underlying purpose of the

Fir st Am endmen t. H she suggested that what should be
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religion. If a state attempts by statute to convey that

beli ef in a particular reli gion or even religion generally

is a preferred position, then the state infringes upon re­

ligious liberty as guaranteed by the Establishment Clause.

The ref ore, th e purpose of the statute would have been

religious and the effeet of such a statute could only

advanc e religion. The inquiry in to the secular purpose

prong with regard to moments of silence "snould be de-

fe rent ial and limited” in her view. The courts should defer

to the legislature if it presents a reasonable secular
p Q

purpose in the bill or its legislative history* She

determined that ncourts should find an improper purpose

behind such a statute only if the statute on its face, in

it s of fi cial legislative history, or in its interpretation

by a responsible administrative agency suggests it has the

primary purpose of endorsing prayer.11 With regard to the

second prong of the Lemon Test, sn e argues, that the effect

can only be determined by supposition. If an objective

observer views the statute as the endorsement of prayer by

the state then the effect is to advance religion. However,

i f a statute allows for praye r, but d oes not end or se it as

preferential b eh av i or , a statute should wit nstand const it u-

tio nal scrutiny. The in tent of the Alabama legislature,

however, was so blatantly religious; their endorsement of

prayer so obvious; that the only possible determination was

that the statute violated the Establishment Clause.3°
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arguments were fourfold: (1; He did not believe that

Alabama was endorsing prayer by including it as an

alte rnative during a mom ent of silence. He saw no

difference between the state allowing prayer as an

alte rnative a nd the state paying f or legislative Chaplins.

Neither was an endorsement of prayer in his view; (2) The

reliance of the court upon the statements of the primary

sponsor of the legislation was too great. While it may well

have been his intent to return prayer to the public schools,

that in it self did no t indicate that the intent of the

legislature as a whole was religious; (3) He asserted that

the court had applied the Lemon Test too strictly. He

believed that the prongs were meant to- be "signposts," not

an inflexible wall; and (4) He argued that the statute

me rely provided a time for prayer, but did not mandate it as

an activity. Such did not establish re 11 gion in his view.

In his words n [t ] he notion that the Alabama statute is a

step toward creating an established church borders on, if it

does not tresspass in to, the ridiculous.H

An additional dissenting opinion was offered by Justice

White. He me rely wished to note that he could not fatham

how a moment of silence could be a violation of the First

Amendment regard 1 ess of whether prayer was an alternative.

He asserted that even if the statute had only mentioned

"meditation11 a student could still use the period for 

prayer. If a student had asked if such was permissable, the 
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teacher, he argued, could only respond affirmatively. For

these reasons he saw no difference between a moment of

silence for prayer and a moment of silence for meditation.

He believed that either was a perraissable state activity,

but did not expound upon this view.32

Justice Rehnquist dissented most vehemently. He

asserted that the framers1 of the Const it ution had never

meant f or a wall to be e rec ted between church and state. He

believed the sole purpose for the religion clauses had been

to prevent an official national religion from being

establis hed and possibly dis crimination between religions;

nothing more.33 He cites the passage of the Northwest

Ordinance which no ted that n [r ] eligion, morality, and

knowledge, being necessary to good government and the

happiness of mankind, schools and the means of education

shall f oreve r be encouraged.Rehnquist also finds fault

with the Lemon Test. He would abandon it completely because

the test is based upon the faulty historical analysis that

the Court had adopted some forty years before

A Definition of the Lemon Test

There a re four components of the secula r purpose

re quire men t which need to be addre ssed to dete rmi ne whether

a legislated moment of si 1 ence violates the establishment

clause. These are (1) the context under which the acts we re

adopted, (2) similarities in form to the unlawful exercises,

(3) legislative intent, and (4) codification.
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Usually moments of silence are adopted due to a

movement to bring religious exercises back to the public

schools. For example, after a state statute in Massa­

chusetts which allowed for both Bible reading and prayer was

invali dated , t he legislature passed a momen t of silence

statute which withstood constitutional scrutiny. Next the

legislature rewrote the statute which had been upheld to

read:

At the commencement of the first class of each day
in all grades in all public schools the teacher in
charge of the room in which each such class is held
shall announce that a period of prayer may be
offered by a student volunteer, and during any such
period an excusal provision wi 11 be allowed f0Cq
those students who do not wish to participate.

The Massachusetts Supreme Court ruled the enactment a

violation of the establishment clause, no ting that the

statute was religious on its face.39 Then the legislature
21 n

reinstated its origina 1 moment of silence statute . The

cycle of events in Massachusetts is representative of re­

peated attempts by the states to find a means of returning

religious exercises to the public schools.

A second no table item to be considered under the

secular purpose prong is the similarity in practice between

moments of silence and those religious exercises which have

be en invalidated. Moments of silence a re held i n the

morning and are of minimal duration.For example, moment
no . 42

of si 1enee statutes in Alabama, Arizona, Massa­
chusetts,214 New Mexico,啊 and Tennessee^6 provide that the 

duration of their silent moments not exceed a sixty second 
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period. Additionally, moments of silence usually take place

on a voluntary bas is. 47 This is true of Arkansas, 48

Connecticut,49 Georgia,5。Louisiana,51 and Michigan. 52

However, some states do require participation such as

Illinois ,53 Kansas,5" and Pennsylvania, ^5 The fact that

many legislatures recognize that moments of silence should

be voluntary ind icate that, like those exercises previously

outlawed, moments of si lenc e a re cons ide red to be religious

in nature. Such a recognition also indicates a coneern in­

vol ving the f ree-exe rcise clause. If a legislature required

participation, there might well be free-exercise objections

by those who felt they we re being required to participate in

a religious exercise. Thus, the very 11 voluntariness'1 of

mom ent of si 1 ence statutes make them constitutionally

suspec t .

Historically speaking, moments of silence certainly do

not have the religious connotations of Bible reading or

prayer, but it is significant that the justifications given

f or moments of si 1 enc e a re the same used to justify the

practices previously invalidated. Rationales given for

moments of si 1 enc e a re usually that they allow for the

inst i llation of mora 1 values, enhance dis cipli ne and se rve
5 6as a time to calm students at the beginning of the day.

For example, in testimony before the New Jersey Senate

Education Committee on June 21, 1982, Assemblyman Zangari

argued that the adoption of a moment of silence law in that

state Hwould serve a useful psychological purposen for the
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57 . .st uden t s. Add itionally, school boa rd members i n Las

Cruces, New Mexico asserted that the adoption of a mom ent of

silence in that school district nwas to enhance discipline

and instill in the students the 1 intellectual composure*

necessary for effective learning.While such results are

a legitimate goal of education, if the means used a re re-

ligious in nature, the act is a violation. Additionally,

the re a re other means by which such goals can be reached.

Such was no ted by Just ice Brennan in his concurring opinion

in Schempp when he suggested that patriotic readings would

meet such a need.59

The third element of the secular purpose prong is

wnethe r the intent of the legislature was religious or

secular. Many point to the language of the statutes them­

selves to show a secular purpose. In particular, some argue

that if a statute has language stating that the moment of

silence is for "meditation _o£ prayer11 as opposed to

"meditation and prayer11 it gives an aura of neutrality by

the gove rnment thus somehow making it secular. Such an

argument has little, if any, merit. The use of such a dis­

junctive only serves to emphasize the voluntary nature of

the act. 11 does not however, squelch establishment clause

questions. This is particularly true with the inclusion of

the word prayer. Prayer has long been considered an ulti­

mate act of religious faith.61 In fact, the inclusion of

the te rm n prayern should make such a statute unconst it u-

tional unconstitutional prima facie.
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The fact that legislators have a tendency to express a

concern over the violation of First Amendment rights when

instituting moments of silence would indicate that they

recognize the religious nature of such activities. For

example, Representative 0'Donnell of the New Mexico House

requested the Gene ral Counsel of the State Education

Department, Mr. William McEuen, to draft a bill in such a

manne r to pe rmit prayer in schools and survive First

Amendment attacks. Even if we we re to accept that a

statute contained solely secular language the in tent of the

legislature still might be questionable. 63 Sucn was

evidenced by the May case previously discussed.

Another indicator of a religious intent on the part of

the legislature may well be the statements of the legis­

lator s adopting the amendment. For example, New Jersey

Assemblyman Zanga ri, in response to a question of why a

moment of silence was needed when students could already

pray when they desired, replied "They (students) publicly

won11 do it (pray) unless they are directed.代" The sponsor

of Alabama 1 s mom ent of s i 1 e nc e testifi ed in court that his

sole reason for introducing his bill was to return prayer to

the public schools. 65 While this method is useful in de-

termining legislative intent, it is also problematic. A

statement by one legislator does not necessarily mean that

tne entire legislature had the same intent. Additionally,

many legislatures d o not record their proc eeding; the ref ore,

many times it is impossible to determine intent in this 

manner.
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Attempts have been made by some legislatures to con-

"constitutionalize*1 their statutes by denying that they have

a religious purpose in the bill itself. For example,

Arkansas1 s statute asserts that its moment of silence nis

not intended to be, and shall not be conducted as, a re-

ligious service or exercise ・・・."66 statutes in

Illinois ,^7 Indiana,68 Kansas,69 and Pennsylvania,70 use

similar language in their denials. Certainly the validity

of a statute is questionable if legislatures feel it

necessary to deny that the purpose of the statute is

religious. Such a denial is not sufficient to answer the

Constitutional obj ections to religious exercises in public

schools raised by the Court. Further, such a denial is of

no consequence if the true purpose of the bill is to bring

religious exercises back to the public schools or if the

eff ect of it s implementation is to do so- Along those

lines, it is interesting to note that the Arkansas

legislature in Section 3 of Acts 1975 (Extended Sess.,

1976), No. 1084, found "that the right of a young individual

to choose whether he or she should engage in silent

meditation or prayer is seriously abridged by a general

prohibition against prayer in schools11 and further "that it

is in the best interests of the citizens of this State that

this Act (the moment of silence statute) be effective

immed iate ly up on its passage in order to encourage and

promote freedom of religion or philosophical belief.11 If
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the state enacts a prescribed time to be used as an oppor­

tunity for a student to exercise freedom of religion, it is

incomprehensible that such a period is not meant to be used

for religious exercises. Therefore, such a denial may in­

dicate t hat the true purpose of the legis lation is to re turn

religious exercises to the public schools.

Finally, the codification of moment of silence statutes

may indicate a religious purpose. The moment of silence

laws of Arkansas, 7' Illinois ,^2 Indiana, 73 and Maryland

are codified in sections dealing with religion. This does

not necessarily mean that the effect of such a statute would

be religious, but the placement of such a statute in a

section of a state code dealing with religion gives strong

evidence that tne bill was religious in nature.

There are three aspects of the primary effect prong of

the Lemon Test that need to be considered in determining tne

const it utionality of an encroachment. These include the

teacher-stud ent relationship in the classroom, the possi­

bilities of coercion, and public perception.

An autocratic community exists in the classroom con­

sist ing of the students and the teacher. The teacher acts

not only as an instructor, but additionally as the "law­

give rn and n law-enforcer. H Teachers serve as role models

for students to follow. Students are taught to obey the

nlawn that the teachers deem to create. If a teacher

believes that students should pray in school he or she may

influence them to do so in at least two ways. First the
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teacher may give off physical signs of prayer thus indi­

cating to the students that prayer* is tne correct posture to

assume. Additionally, if a statute contains the word

prayer, the teacher may influence the students to pray by

giving special emphasis to prayer as an alternative.

Other students may also influence classmates to pray by

giving off physical signs to other students that prayerful

worship is the appropriate mode of behavior for a moment of

silence. It has been empirically established that coercive

peer pressure exists. 77 Sociologists and psychologists have

long recognized that coercive effects do take place in the

classroom, particularly among the students peer group. A

child wi 11 conform to the majority, even if he or she

strongly believes that the majority is wrong for fear of

being an outcast .78 This is illustrated by the experience

of seve ral litigants in the McCoHun and Schempp cases.

Prior to the MoCoHum decis ion, Terry McCollum had origi­

nally refused to participate in such activities during the

fall semester of his fourth grade year, but did so in the

Spring semester. In the fifth grade he was one of two

students who re fused to participate, but by the end of the

first semester the other student was participating in tne

program. In his school students representing thirty-one

different denoniinations or religions took part in the pro­

gram. Prior to the Schempp lawsuit, Donna Schempp never

told school authorities that the practice of Bible reading

was in violation of her religious tenets and, in fact, she 
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is evident that a coercive effect does exist in the ncom-

munityn of the classroom which may establish prayer as the

norm during a mom ent of silence. Such a coercive effect

would cause the advancement of some re 11 gions and the in­

hibition of others; the ref ore, the second prong of the Lemon

Test is violated by such a coercive effect.

Ano the r i ndica te r of the principal or primary effect of

the imp 1 emen tat ion of a momen t of silence statute is the

public perception the reof. This is an elemen t which is

being given creedence by the judiciary. Consider the re-

lia nee upon it no ted by District Judge Burciaga in the Duff y

case previously discussed. 8° Additionally, note the as­

sertion of Justice 01 Conner in her concurrence in Wallace in

dis cussing the perception of an objective observer in find­

ing the Alabama statute in violation of the establishment

clause. Media sources have indicated that the public per-

c eives a mom ent of silenc e as a means of restoring praye r to

the publi c schools. Such statutes are described by the

media nas but another manifestation of the ongoing contro­

versy regarding the role of religion in public schools.11

One editorial actually suggested, "It would have been much

better for all coneerned if (silent moment laws) honestly

required prayer, spoken out loud as we used to, for that's
81the only way you can really be sure kids are praying.H

An additional indication that the public perceives

moments of silence as a religious exercise are the letters 
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received by school officials and legislators. For example

each letter received by the legislative sponsor of New

Mexico * s now defunct moment of silence law mentioned the

religious intent of the proposal. School district officials

in New Mexico received letters asking for the adoption of

the proposed mom ent of si lence locally as a means of re-

turning prayer to its schools. After its adoption these

officials continued to receive letters indicating that the

Public considered the effect of the moment of silencers 

implementation to be to restore religious exercises to the

public schools.鸵 The Superintendent of Schools in

Princeton, New Jersey, Dr. Paul Houston, noted that after

the moment of silence statute was adopted in that state he

received many phone calls from concerned parents who did not

want their children subjected to religious exercises in the

public school .83 While these reactions on the part of the

public do not allow for scientific analysis, they certainly

give a sense of the perception of the community, that the

effect of the proposal was religious.

The last prong of the Lemon Test concerns the problem

of excessive entanglement. Such entanglement can only exist

if an enactment is de termined to be religious, with regard

to moment of silence cases. Excessive entanglement consists

of two cri te ria. These a re administrative entanglement and 

political divis iveness. Administrative entanglement may be 
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defined as a sit nation in which publi c employees are direc t-

ly involved on a continuing basis with religious institu-

tions or practices during public time. Political divisive­

ness may be de fined as conflict among religious groups and

between persons of different religious persuasions on a

continuing bas is.

Excessive administrative entanglement does exist with

moments of silence in public schools. The teacher, a public

employee, is directly involved with a religious act. Such

direct involvement occurs when the teacher provides a daily

atmosphere of silence for the religious act to occur.

Seve ral courts have, determined such as sufficient evidence
on

to find a statute in violation of the first criteria.

Moments of silence also violate the second criteria.

Such statutes create divisions among religious groups and

between per sons of dif fe rent religious persu as ions. These

divis ions occur bee ause the state cannot possibly create a

period of si 1 ence that may be utilized Dy al 1 religions.

Faiths which are non-theistic do not include prayer as a

part of their beliefs. Children who follow such religious

tenets would be subject to harsh criticism by others who did

be li eve in prayer*. The ef f ect of such crit icis m lea ds to

divis ion among the students and even has the poten tial for

religious hatred. Some religions which do believe in prayer

would no t be benefi tted either. Moslems, for example, would

not be able to perform a prayerful act of religious worship.

Their prayers are not suited to a period of short duration.
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Further, the ten et s of Islam re quire their prayers to be

vocalized. Such prayers could not take place during a

mandated silent period. In short, moments of silence tend

to cause dissention between persons over religious doctrines

and practices. Rat her than promoting harmony among re-

ligions as school prayer proponents assert, moments of

silenc e o nly tend to cause havoc. There fore, momen ts of

silence violate the second criteria and thus the excessive

entanglement prong.

The Passage, Ratification, and Implementation
~~f of West Virginia's Amendment

Prior to evaluating West Virginia* s Amendment it may be

beneficial to the untutored reader to have some knowledge

aoout the passage, ratification, and implementation of the

amendment. On January 11, 1984, Senate Joint Resolution 1

was introduced by Senator Ted Stacy (D-Raleigh) and referred

to the Senate Committee on the Judiciary. The original re­

solution required that:

Public schools shall provide a designated time for
any studen t wishing to exercise his right to re­
ligious worship or prayer. No student of a public
school m^y be denied the right to daily worship or
prayer .85

On March 2, 1984, the Senate Committee on the Judiciary

cons ide red th e re solution and amended it to read as follows:

Public schools shall provide a designated time for
any student wishing to exercise his or her right to
personal a nd private contemplation and meditation.
No student of a public school may be denied the
right to personal and private contemplation and
meditation nor shall any student be required or 
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encouraged to enter into any given contemplation or
meditation un related to the curriculum.do

The reasoning behind the change in language was to

attempt to avoid the constitutional problem of separation of

church and state. It was believed that the resolution in

its origi nal f orm was blatantly' unconstitutional. The

resolution was sent to the floor of the Senate as a com­

mittee substitute and after having been read on three
.

consecutive days was passed by the required two-thirds

majority and communicated to the House of Delegates.

On January 11, 1984, Delegates Charles Shaffer (R-

Upshur) and Joe Miller (D-Barbour) introduced House Joint

Resolution 1 (HJR 1) which contained verbatim the language

of SJR 1. The resolution was referred to the House Com­

mittee on Const it utIona 1 Revis ion and considered March 2,

1984. The resolution was amended and sent to the floor as a

committee substitute with tne recommendation that it ao

pass.的 The resolution stated that:

Public schools shall provide a two minute period of
si ienc e at the beginning of each school day to be
used for silent prayer or medication [sic] as each
pupil may desire.

On second reading on March 7, 1984, the resolution was

amended on the House floor by striking the two minute re­

quire men t and inserting na brief daily period. "9° Delegate

Thais Biatnik (D-Onio) attempted but failed to amend the

resolution Dy adding:

The respective county boards of education shall
pro vid e all p ublic, private, pa raochial and de­
nominational schools, located within this state a
copy of the Roman Catholic Cathecism [sic] , a 
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picture of the Pope, a copy of the Torah, a picture
of Golda Meier [sic] , a picture of Billy Graham, a
picture of Jerry Falwell, a picture of Madelyn
0 'Hara [sic ] , a statute [sic] of Budda, the
teachings of Mahatma Ghanai, the teachings of
Mohammed, a picture of Malcolm X, tne aoctrines of
Martin Luther King, a picture of Martin Luther, the
teachings of Jehovah Witnessess, the concepts of
the Seventh Day Adventists, a version of the P.T.L.
Club, a recording of Elvis Presley singing "How
Great Thou Art'1, the teachings of Diettrich,
Bohnhoffer and Bultmann, a recording of "Flip”
WiIson as minister of the "Church of What's
Happening Now Baby", and a tape of the Mormon ,

• Tabernacle Choir singing "Glory, Hallelujah.

The purpose of the somewhat humorous amendment was to

show the great variety of religious thoughts wit.hin West

Virginia and wit hi n the legislative body itself. The re are

approximately thirty denominations represented in the legis­

lature as well as a myriad of religious thought.92

On that same day, Committee Substitute for Senate Joint

Resolution 1 was amended by striking all language after tne

,enacting clause and inserting in lieu thereof the terms of

Committee Substitute for House Joint Resolution 1.93

On March 8, 1984, the amended version of Committee Sub­

stitute for Senate Joint Resolution 1 was considered for

passage by the House. The resolution was voted on and

adopted, receiving the required two-thirds majority.

Committee Substitute for House Joint Resolution 1 was

tabled o n the motion of Maj or ity Leader Mario n Shiflet (D-

Monroe) on March 8 immediately after the adoption of the

House amended version of Committee Substitute for Senate

Joint Resolution 1.9"
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The result of the vote on Committee Substitute for *

Senate Joint Resolution 1 was communicated to the Senate and

a request was made for the Senate to concur in the House

am endmen t. The S ena te refused to concur a nd asked for the

House to recede, which it refused to do. Conferees we re

appointed by both bodies to work out the differences between

the two versions. The Speaker of the House appointed

Delegates Marc Harman (R-Grant), Joseph Cipriani (D-Brooke),

and John Hatcher (D-Fayette). The President of the Senate

appointed Senators Sam White (R-Pieasants), Boboy Rogers (D-

Boone) , and Ted Stacy (D-Raleigh). On March 10, 1984, the

Conference Committee reported back a revised version con­

taining the major provis ions of both sides. The Conference

Committee Report and the revised resolution we re adopted by

both bodies . The final version stated:

Public schools shall provide a designated brief
time at the beginning of each school day for any
student desiring to exercise their right to per-
sonal and private contemplation, meditation or
prayer. No student of a public school may be
denied the right to personal and private con-
con templation, meditation or prayer nor shall
any student be required or encouraged to engage
in any given contemplation, meditation or prayer
as a part of the school curriculum.

The amendment was ratified by the voters in the

November 6, 1984 elec tion and after the results we re

certified by the Secretary of State, the State Super­

intend en t of Schools, Roy Truby, issued guidelines for it s

implementation. These guidelines determined a brief period

to be between twenty and sixty seconds. Further, in re­

cognition of the religious nature of the amendment, the
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memorandum no ted that "students should be allowed to sit,

stand, kneel, or engage in other acts symbolic of their

faith.n It further directed that all public school per­

sonnel should restrict their involvement with the amend­

ment 1 s implementation to announcing, ”A moment of silence

wil 1 now be observed for contemplation, meditation, or

prayer.n If questions we re to arise from students it was

suggested that personnel restrict their response to re­

marking, nWe are doing this in compliance with the State

Constitution. ”96 The implementation of the amendment varied

from county to county and school to school. Mercer County

Schools implemented the amendment immediately after its

ratification. 97 Qn the other hand, Superintendent George

Edwards announced that Fayette County Schools would not

institute the amendment until its const it utionality was

d ecided in court. Additionally, prayer was deleted as an

alte rnati ve in some schools. For example, in the Wright

Denny Intermediate School in Jefferson County the principal

announced over the public address system each morning the

observance of a brief period of "silent meditation. n No
qo

men tion was made of 'Contemplation" or "prayer. In one

Ohio County scnool the announcement of the moment of silence

was left for the teacher to hold during the home room

period. Teachers we re instructed not to mention prayer as an

alte「native ・ L°° Of course many school systems wholly

followed the state1 s guidelines. This was gene rally true of

schools in Cabell,101 Marion,102 and Brooke103 counties.
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The West Virginia Amendment Under The Lemon Test

West Virginia's "Voluntary Contemplation, Meditation or

Prayer in School Amendmentn is unconstitutional via the

First Amendment of the U・ S. Constitution.1021 Such is

clearly evident when evaluated by the three prongs of the

Lemon Test and their components.

The West Virginia Am endmen t has no secular purpose. It

was passed as a means of returning prayer to the public

schools of West Virginia. Tne context under which it was

adopted ind icate so. It was only one of many bills which

had been introduced in the last decade on school

prayer. it was, however, the first successful measure.

Unlike many other statutes tnis amendment did not deny a

religious purpose in the measure itself.'°6 The Senate

Judiciary Committee did attempt to "constitutionalize” the

measure by removing the religious connotations of the origi-

nal proposal and inserting secular language. The Chair­

man of the Senate Judiciary Committee, Senator Si Boettner

(D-Kanawha) no ted that the original proposal was unconsti-
I r\Q

tutional prima facie.

The West Virginia Amendment is conducted in a similar

manner to those religious exeraises outlawed by the Supreme

Court some twenty years ago. The moment of silence is held

in the morning as a part of opening exercises. It is also

of minimal duration. Finally, it takes place on a voluntary 

basis. Additionally the justification for holding a moment
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given for holding these religious exercises struck down by

th e U・ S . Sup re me Court.

The intent of the legislature in adopting the const it u-

tional amendment was religious in nature. It was done in

order to return prayer to the public schools. Like many

moments of si 1 ence statutes the amendment allows a choice of

"meditation or* prayer,11 but nevertheless contains the word

11 prayer. n The inclusion of this term clearly indicates a

religious intent on the part of the legislature. Addition­

ally ,the statements of many legislators show such an in­

tent . The Senate sponsor of the amendment, Senator Ted

Stacy (D-Raleigh), publicly noted that his sponsorship of

the amendment was due to his bellef that nchildren need to

be allowed to worship God in school Senator Mario

Palumbo (D-Kanawha) asserted that the amendment was

religious. He believed that the legislature was attempting

to "do by indirection what it cannot directly do.”】" In

the House the re was vehement debate on the merits of the

resolution. Delegate Joseph P. Albright (D-Wood), Chairman of

the House Committee on the Judiciary, suggested that in order

to keep the oath a Delegate takes upon assuming office,

requiring him or her to uphold the Constitution of the United

States, it would be necessary to vote "Nay," as the

resolution violated the doctrine of separation of church and

state . Delegate Sammy Dalto n (D-Lincoln), V ice-ch airman of 

the House Committee on Constitutional Revision, stated that 
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anyone who would vote against school prayer could not

possibly believe in God. Delegate Martha Wehrle, Chairman of

the Committee on Constitutional Revis ion, refused to defend

the resolution reported out of her committee. She argued

that the resolution was an unconst it utional attempt to return

prayer to public schools- She further asserted that any

court would strike it down as such・】12

The fact that the West Virginia Amendment was adopted

under* a context of returning prayer to the public schools;

that an attempt was made to "const i tut io nalize11 the statute

by inserting sec ular language; that s imi larities in practice

and justification exist between the amendment and the out­

lawed religious exercises; and that the intent of the legis­

lature was blatantly religious can only lead to the con­

clusion that the primary purpose of che amendment was not

secular. The ref ore the amendment violates the first prong of

the Lemon Test.

The amendment has a primary effect which both advances

and i nhibits religion. As a religious act it could have no

other effect. 11 advances some religion, particularly

Christianity, by allowing just enough time to say the Lord * s

Prayer. It also inhibits other religions, such as Islam.

Si 1 ent prayer is foroidden for Moslems. It also may "make

funn of religion and thereby inhibit it. One student noted

that seve ral of he r class mates te asi ngly chanted "Ohm" during

the designated period. The amendment also has a coercive 

eff ect which may advanee religion. One teache r said that
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after* a couple of students stood up for the silent moment the

rest of the class followed.1121 One student reported that he

stood up in class because he was afraid his teacher would

punish him if he did otherwise. "5 Certainly the public per­

ception was that the amendment was a religious act. All of

the speakers at the public hearing held by the Senate Com­

mittee on the Judiciary noted that the resolution was re­

ligious in nature.for example, one speaker complained

11 this bill is an attack upon the religious and patriotic

ideals I cherish most deeply. He did not believe that

religious exercises had any place in public schools. Another

speaker, who was a public school teacher, begged the Committee

to pass the resolution and thereby advance religion, saying,

their

11.・ . they (pa ren ts) a re waiting for word back home

that their children will be guaranteed or reaffirmed

right to pr*ay.”"8 The words of then Secretary of State,

A. James Machin, we re probably reflective of the attitude of

many. Rega rdless, his words could only have increased the

perception of the public that the amendment was religious.

Af te r certifying the am endmen t1 s rat i fication Machin stated,

"This is a great day. I supported this amendment, and I am

delighted to share it with our brothers in Christ this

day.,,119 He also noted, HThere 1 s going to be some civilized

libertarians raise hell.・・・ Let them come now. We're

ready for them.1,120 He later contended that HAs a nation,

one that believes in God, we should respect ・・・ minorities, 

but not let them dictate to the majority what is to be done.
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I prayed at Farmington High School and the roof didrVt fall

in ... . If I had my way, they (students) would pray out-

loud. This is a Christian nation.,,121

The facts that the amendment tends to favor one mode of

religion to another; that coercive pressures do exist in the

classroom f or the students to take part; and that the pe re ep­

tion of the public is ttiat the amendment is a religious act,

lead to the conclusion that the amendment both advances and

inh ibit s religion. There fore, it violates the second prong

of the Lemon Test.

The West Virginia Amendment also creates an excessive

entanglemen t bet we en the state and religion. It suffers from

both administrative entanglement and political divisiveness.

It fails the administrative entanglement criteria： because it

involves public employees with religion. It requires public

school teachers to take time out each day to enforce what

turns out to be no thing less than religious worship. This is

sufficient evidence to create administrative entanglement.

The amendment also creates divisiveness between students

and bet we en religions. As one student feared, "If you don* t

pray, people wi 11 look at you and think you1 re a heathen.

It's i nf ringing on other peoples beliefs."'芝 illustrative

of this is the experience of a young female student in

Kanawha County. She read during the first moment of silence

held in her class. She was later maligned by other students

a nd told "that she would go to hell 1 wit h al 1 the other

Jews. 1 »»123 Certainly it is evident that the amendment
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creates divis iveness among

no ted above , th e amendment

trative entanglement. For

th e amendmen t violates the

11 nas been evidenced

students and among religions. As

also creates an excessive adminis

these reasons it is apparent that

ftnal prong of the Lemon Test.

above that West Virginia's

"Voluntary Contemplation, Meditation or Prayer in School

Amendmentn violates all three prongs of the Lemon Test. The

only viable conclusion to be drawn therefore, is that the

amendment is a breach in the wall of separation demanded by 

the First Amendment of the U・ S. Constitution.
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CONCLUSION

It nas be en the contention of this thes is that West

Virginia1 s Momen t of Silence Amendment and other similar

statutes a re an unconstitutional breach in the H wall between

Church and State .11 Chapte r One presen ted the major decis ions

of the Supreme Court in defining "religion" in the public

school classroom. These dec is ions formulated a standard by

which to de te rmine the constitutionality of establishment

clause questions. This standard, known as the Lemon Test,

requires that a statute have a clearly secular purpose, a

primary effect which neither inhibits nor advances religion,

and that an exc ess ive entanglement bet we en the state and

religion is no t created.

In Chapte r Two criticis ms of the course the Court was

adopting in the establishment clause arena as it related to

the classr om we re no ted. These criticisms, in part, led to

Congressional and state attempts to overturn or disregard the

dec is ions of the Court. The Congressional attempts to

overturn the decisions by constitutional amendment and

limitation on judicial review have thusfar all failed to be

enacted. The state responses to the decisions in enacting

other forms of religious worship for classroom use have been

invalidated by the Courts. The only form of state response

which had any suecess at all were moment of silence statutes.
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Chapter Three dis cussed the relevant adjudication in

mom ent of si 1 ence cases. Just as the Court *s original

dec is ions some twen ty years ago which defined "religion" in

the classroom by f ormulating the bas is for the Lemon Test,

these dec is ions help form a defi nition of that test. Next,

the West Virginia Mom ent of Si 1 ence Amendment was cons ide red

in li ght of the Lemon crite ria and the components which make

up each of its prongs. My conclusion was that when evaluated

by that standard the West Virginia amendment and other moment

of si 1 ence statutes of a similar nature are unconstitutional.
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